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ADJUSTMENT. 


§ 11. Fire.— Construction of Agreement.—After the loss the 
insurers and insured made a written agreement fixing the loss 
and damage on the specific items, “subject to terms and condi- 
tions of several policies.” Held, that this adjustment meant sub- 
ject to all the terms and conditions, except such as are super- 
seded by the fact that the loss or damage has been fixed. 
Held, that the adjustment ordinarily, but not necessarily, implies 
liability. Here, in view of the qualifying words, it means simply 
that the company will pay the loss as fixed under the terms and 
conditions of the policy, if, under them, the insured is entitled to 
payment. 

Whipple vs. North British & Mer. F. Ins. Co. 

Rep’d Jour’, p. 71. 





Digest of Decisions. 


AGENT. 


§ 12. Fie— Unauthorized Act of.—After a loss a company 
should not be permitted to shield itself behind an unauthorized 
act of the agent, unless the insured knew the extent of his au- 
thority. 

A®tna Ins. Co. vs. McGuire, 51 IIl., 342. 

Where such knowledge does not appear, a refusal to admit 
evidence showing that the agent was prohibited from insuring 
beyond a certain amount in one warehouse is not error. 

Hartford F. Ins. Co. vs. Farrish. 

Rep’d Jour’l, p. 46. Iu. 8. C. 


§ 13. Fire.—Of Foreign Company.—Power of.—The agent of 
a foreign company must, from the very necessity of the case, 
be clothed with greater power than an ordinary agent appointed 
by a company that can act itself within Pennsylvania. See act 
of April 11, 1868, P. L., 83. 


Queens Ins. Co. vs. Harris. 


APPLICATION. 


§ 14. Lire.—7'ruth or falsity of Ans:.er.—The application was 
a warranty. To the question, “Is the party subject to dyspep- 
sia?” the answer was “None.” There was evidence that from 
six months to a year and a half previous to the application in- 
sured, while affected with an abscess, was suffering with dyspep- 
sia. Held, that the jury were justified in finding that this estab- 
lished no breach of the warranty. To the question, “ Has the 
party employed or consulted any physician?” the answer was 
“None.” Held, that the question was not sufficiently definite as 
to time to warrant the finding of a breach of warranty. 
World Mut. Life Ins. Co. vs. Schultz. 
Rep’d Jour’l, p. 34. Iu. 8. CO, 


§ 15. Lire.—Answers, when a Warranty.—Answers in the ap- 
plication are frequently given hastily, and without reflection, or 
time to ascertain the facts, and without a knowledge on the part 
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of the insured of the importance of their correctness. Where 
such answers, if untrue, are liable to forfeit the policy, the in- 
sured should be distinctly informed of that fact at the time of 
filling the application. 

Teutonia Life Ins. Co. vs. Beck. 

Rep’d Jour’l, p. 50. 


CONSTRUCTION. 


§ 16. Fire.—Remain Unoceupied.—The policy provided, in 
very small type, that if the premises became vacant, and so re- 
mained without notice and consent of the company, it should be 
void. The premises had been vacant for thirty-three days, with- 
out notice and consent, but the insured was all the time endea- 
voring to obtain a tenant. Held, that they did not remain un- 
occupied within the meaning of the policy. 

Ins. Co. vs. Slaughter, 12 Wal., U.S., 404; 32 N. Y., 405, and cases 
cited. The cases of 9 Allen, 231; 10 Allen, 228; 15 Wis., 138, distin- 
guished. 

Kelley vs. Home Ins. Co. 

Rep’d Jour’!. p. 134. 


CONTRACT. 


§ 17. Fire.— Written not necessary.— Construction of.—It is not 
necessary that a written policy should be issued to render the 
company liable. 

Taylor vs. Merchants’ F. Ins. Co., 9 Howard, 390. 

A contract to insure, entered into for a good consideration, 
which is received, will be enforced whether in writing or parol. 
The insurance was on goods in bond, in warehouse, Division A. 
According to custom no formal policy was issued. The usual 
entries were made in an “open policy book,” held by insured, 
and in the agent’s book. The entry in the latter was “ Ware- 
house B.” Held, that it was a question of fact for the jury, un- 
der conflicting evidence offered, whether B. stood for a ware- 
house division or goods in bond. 

Hartford F. Ins. Co. vs. Farrish. 
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§ 18. Lire.—Verbal with Agent.—The insured agreed with the 
agent of a life company for six months’ insurance on payment of 
$50. Held, that the mere payment of $45, where no policy was 
ever issued, and there was no evidence of any written applica- 
tion having been made, was not sufficient to establish a contract 
and entitle the insured to recover. 


Barnes vs. Piedmont and Arlington Life Ins. Co. 
Rep’d Jour’|, p. 141. N. C. 8. C. 


§ 19. Fire.—Subscription to Stock.—In an action upon a bond 
for the payment of the price of stock subscribed for in an in- 
surance company, the liability of the defendant is to be measured 
and governed by the terms of his contract. Where the stock 
subscribed for is, by the contract, to be paid for as follows: five 
per cent. on receipt of stock certificate ; five per cent. in three 
months from date of contract ; five per cent. in six months from 
such date ; five per cent. in nine months from such date; and 
the balance “ being subject to the call of the directors, as they 
may be instructed by the majority of the stockholders represented 
at any regular meeting,” no action will lie to recover, where the 
first twenty per cent. has been paid, unless upon a call of the 
directors ; or, where the corporation has become bankrupt, and 
its affairs are being wound up in a court of equity, the court 
must find and fix the per cent. necessary to be assessed upon the 
stock for the purpose of paying the debts of the corporation, 
and must make, or cause an assessment to be made upon the 
shares of the stockholders. Where this is not done, no action 
will lie to recover the eighty per cent. of the stock unpaid. 
| Chandler, receiver, vs. Keith. 


Iowa 8. C. 
CORPORATION. 


§ 20. Fire.—Penalties for Removal to Federal Courts are void. 
—It is doubtful whether a State has a right to impose penalties 
and restrictions whose effect is to oust the legitimate jurisdiction 
of the Federal courts. 


La Fayette Ins. Co. vs. French, 18 How., U.S. C. R. ; Ducat vs. City of 
Chicago, 10 Wallace, 410 ; Hobbs vs. Manhattan Ins. Co., 56 Me. R., 412 ; 
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Cobb vs. New England Ins. Co., 6 Gray, 192, 596, 174 ; Davis vs. Packard, 
6 Peters, 41; 8. C., 7 Peters, 284. 

Where the law and the penalty for its violation are part of 
one system, if the former is void because unconstitutional, the 
latter falls with it. The Wisconsin acts of 1870 and 1872, res- 
pecting the transfer of suits from the State to Federal courts 
must be construed together, the last prescribing penalties for vio- 
lation of the first. The United States Supreme Court having 
decided that the act of 1870, prohibiting the removal of causes 
to Federal courts, was unconstitutional, the penalties prescribed 
by the act of 1872 are void and cannot be enforced. 


Morse vs. Ins. Co., 20 Wall., 445 (4 Ins. L. J., 68) ; Wayman vs. South- 
ard, 10 Wheat., 1. 


Hartford F. Ins. Co. vs. Doyle. 


Rep’d Jour’l, p. 37. U.S.C. C. Wis. 


ERROR. 


§ 21. Frre.—As to Lvidence-—Great weight must be given to 
the opinion of the court that hears the testimony, observes the 
manner in which it is given in, and determines upon it as a whole 
while the impression is still fresh. When it does not clearly 
wppear that the court erred in deciding the evidence insufficient 
to prove a contract, an appellate court will not disturb the 
judgment. 


Patterson vs. Ben Franklin Ins. Co. 
Rep’d Jour’I, p. 123. 


EVIDENCE. 


§ 22. Fire.—In Bankruptcy Proceedings.—Certified copies of 
the proceedings in a bankruptcy case are competent evidence of 
the facts stated therein, though not purporting to be a copy of 
the whole record of the case. The proceedings in such case do 


not merely constitute one integral record, but may be authenti- 
cated as separate records. 


Michener vs. Payson, assignee. 


Rep’d Jour’l, p. 116. U.S. 8. C. 


§ 23. Letters of Administration not Evidence of Death.—In an 
action brought not as administrator, but in an individual charac- 
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ter, to recover an individual debt, where the right of action de- 
pends upon the death of a third party, to wit, an insurance upon 
his life, letters of administration upon the estate of such person, 
issued by the proper probate court, do not afford legal evidence 
of his death. 

1 Greenl. Ev., 3 550; Thompson vs. Donaldson, 3 Ep., 64; French vs. 
French, Dickens, 268; Hamblin’s case, 3 Rob. La. R., 130; Jeffers vs. Rad- 
cliff, 10 N. H., 245 ; 2 Smith’s Leading Cases, 6th ed., 669 ; Tisdale vs. Ins. 
Oo., 26 Iowa, 177, and 28 Iowa, 12; Freeman on Judgts., 507, distin- 
guished and excepted. 2 Phillips on Ev., 93 ; Tamlyn, 154 ; Hubback on 
Snecession, 162 ; Moon vs. Bernalles, 1 Russ., 307; Clayton vs. Graham, 
10 Ves., 288; Leach vs. Leach, 8 Jur., 211; Blackham’s case, 1 Salk., 290; 
1 Starkie on Ev., p. 317, 372, 374; Allen vs. Dundas, 3 T. R., 125; Jack- 
son vs. Randall, 5 Cowan, 168; Same vs. Ely, 6 ib., 316; Tallman vs 
White, 2 N. Y., 66; Williams vs. Peyton, 4 Wheat., 77; Beekman vs; 
Bigham, 5 N. Y., 366 ; Campbell vs. Gordon, 6 Cr., 176 ; Stark vs. Cheasa 
peake Ins. Co., 7 Cr., 470; Erickson vs. Smith, 2 Abb., Ct. App., N. Y., 
64 ; 38 Howard Practice Rep., 454 ; Anderson vs. James, 4 Rob., Sup. Ct. 
Rep., 35 ; Williams vs. Williams, 3 Barb., Ch., 618. 

Mutual Benefit Life Ins. Co. vs. Tisdale. 

Reported Jour’l, p. 127. 


GARNISHEE. 


§ 24. Frme.—Proper Officer to Serve and Answer.—Where, un- 
der the statute of Michigan, a foreign company was summoned 
to appear as garnishee, and the summons was served on the 
general agent in the State authorized to receive process, it is not 
competent for the garnishor to allege that he was not the proper 
officer to appear and answer. If he was the proper officer to be 
summoned he was the proper officer to answer. Where such 
answer, duly made, failed to disclose any liability of the company 
to the principal defendant he cannot recover. 

Lorman vs. Phenix Ins. Co. 

Rep’d Jour'l, p. 65. 8 Micu. 8. C. 


INSOLVENCY. 


§ 25. Fre.—Proof of Claim.— Waiver of—Proof of Loss.— 
Limitation of Remedies.—The loss claimant against a bankrupt 
company in Illinois, in accordance with an order of the court, 
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presented his claim and made proof before the master appointed 
to take proof of claims. Held, that exceptions to the master’s 
allowance of the claim should have been taken before the master 
and disallowed by him in order to be heard by the Circuit 
Court. 

McClay vs. Norris, 4 Gilm., 370 ; Brockman vs. Aulger, 12 IIl., 277.} 

Held, that where the bill appointing the receiver was filed 
under the general chancery powers of the courts and not under 
the statute, all creditors of the company had the right to present 
their claims, with the proof, before the master for allowance, 
whether or not named as parties in the bill, or whether judgment, 
specialty, or simple contract creditors. 
” Daniels Ch. Pr., vol. 1, p. 128, and vol. 2, p. 864. 


The policy required notice forthwith, and as soon after as 
practicable a particular account of the loss, signed and sworn to. 
Ten days after the loss the insured delivered to the agent a 
builder’s estimate sworn to, and was then informed by the agent 
that the company was bankrupt, and upon inquiry he could find 
no office of the company thereafter in Chicago, nor did they 
have any ; another agent confirmed the statement of the first. 
Held, that notwithstanding there was no formal proof filed, plain- 
tiff was entitled to prove his claim before the master, under the 
decree in equity. The policy required commencement of the 
suit within one year. But the insured was acting under the 
mistake that the company was worthless. Before the expiration 
of the year the court, on the application of other creditors, had 
taken hold of the funds of the company as a trust fund for the 
relief of all the creditors. Held, that the appearance and proof 
of claim by insured before the master, answered in equity the 
requirement of the policy. 

Pennell vs. Chandler. 

Rep’d Jour’l, p. 107. Inu, 8. C. 


§ 26. Fime.—Rights of Creditors.—Equities existing between 
a corporation and subscribers to its stock on the ground of mis- 
representation, cannot be alleged as against those who have be- 
come creditors on the faith of such subscriptions. Where the 
directors of an insolvent company had the power to assess the 
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unpaid stock to pay its debts, the creditors might have compelled 
the exercise of this power, and the assignee in bankruptcy, acting 
under direction and authority of the court, would have a right 
to exercise the same power. 


Michener vs. Payson, assignee. 
INSURABLE INTEREST. 


§ 27. Fire.—ZJn Leased Property.—P. leased three plantations 
to O. for three years, with all their appurtenances. O. sublet a 
portion to J. O. afterward gave several liens on the property 
and crops as security to different parties, P., among the rest. 
J. agreed with O. to share a portion of the crop, and by further 
advances claimed an additional interest in the same. The crop 
of cotton was in a gin-house held by J. under his sub-lease. J. 
made valuable additions to the gin-house, ete. Supposing O. to 
be the owner of the place, P. afterward took possession of the 
plantations for forfeiture of conditions, without objection from 
O. or anybody else. J. was not molested or in any way interfered 
with by P., but continued his active interest until the property 
was destroyed by fire. Held, that J. was not necessarily evicted 
by O.’s peaceable surrender of the title to P. His interest was 
not affected by the subsequent liens of O., and he had an insnr- 
able interest in the gin-house and its contents. 

Code, 1871, 2? 1603 ; Carter vs. Home Ins. Co., 12 Iowa, 287; 1 Ph. on 
Ins., 107, 108; Tyler vs. Adtna Ins. Co., 16 Wend., 238; 7 La. An., 29; 
7 B. Mon., 470; 14 Md., 285 ; Stout vs. C. F. Ins. Co., 12 Ia., 371; 19 ib., 
364 ; Lynd vs. Hough, 27 Barb., 415; Spear vs. Fuller, N. H., 174; 3 B. 
& A., 299; 3 Dana, 586 ; 3 Cush., 286 ; Sanders. 287 ; 2 Story Eq. Jur., 
@% 1314, 1315, 1316 ; 15 John., 278. 

Georgia Home Ins. Co. vs. Jones. 

Rep'd in 49 Miss. 


LIMITATION CLAUSE. 


§ 28. Fime.— Waiver of—Where, by the misrepresentation of 
the company’s officers, insured was induced to compromise, and 
assign his claim to an officer of a reinsuring company acting in 
the interest of that company, and so was deterred from bringing 
suit, such action is a waiver of the limitation clause. 
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Peoria M. & F. Ins. Co., vs. Whitehill, 25 Ill., 475; F. & M. Ins. Co. 
vs. Chestnut et al., 50 ib., 112. 

Derrick vs. Lamar Ins. Co. 

Rep’d Jour’l, p. 42. 


MORTGAGEE CLAUSE. 


§ 29. Fire.—Right of Action.—Construction of.—Payment un- 
der.—Under a policy “loss payable to mortgagee,” the insured 
may sue in his own name, with or without the consent of the 
mortgagee, so long as he has an insurable interest. The legal 
effect of the clause is that of direction as to mode of payment 
which the insured is bound to regard, and which, when made, 
is performance by the insurer, not that of assignment. In 
an action by the insured the insured may plead performance 
when he has paid the mortgagee, and may protect himself against 
the mortgagee by payment into court. 

The right of action under a life policy in Hillyard vs. Mutual Benefit 
Life Ins. Co., 6 Vroom, 413; 8 Vroom, 444; Bliss on Life Ins., ? 317; 
Trenton Mutual Life Ins. Co. vs. Johnson, 4 Zab., 576; Dalby vs. India, 
ete., Co., 15 C. B., 365, distinguished. 

Sandford vs. Mechanics Insurance Company 12 Cush., 541 ; Grosvenor 
vs. Atlantic Insurance Company, 17 New York, 391 ; Bidwell vs. N. W. In- 
surance Company, 19 New York, 179; Sussex Co. Mutual Insurance Co: 
vs. Woodruff, 2 Dutcher, 542; Fogg vs. Middlesex Ins. Co., 10 Cush., 346 ; 
Hale vs. Mech. Ins. Co., 6 Gray, 172 ; Loring vs. Manuf. Ins. Co., 8 Gray, 
29; Turner vs. Quincy Ins. Co., 109 Mass., 573; Farrow vs. Common- 
wealth Ins. Co., 18 Pick., 53 ; Jackson vs. Farmers Ins. Co., 5 Gray, 52; 
Turner vs. Quincy Ins. Co., 109 Mass., 568 ; Davis vs. Boardman, 12 Mass., 
80 ; Ward vs. Wood, 13 Mass., 539 ; Rider vs. Ocean Ins. Co., 20 Pick., 
259; Ketcham vs. Protection Ins. Co., 1 Allen, R., 136; Nevins vs. Rock- 
ingham Ins. Co., 5 Foster (N.H.) 22; Tolson vs. Belknap Co. Ins. Co., 
10 ib., 231. 

Martin vs. Franklin Ins. Co. 

Rep’d Jour’l, p. 144. 


PAROL CONTRACT. 


-§ 30. Fire.—Power of Agent to bind Company.—To bind a 
company by interim parol contract, the company must not only 


* Although this court is not strictly one of final appeal, its high jurisdiction and the im- 
portance of the decision has suggested the propriety of the digest.—Ep. Ins. L. J. 
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have made the contract, but the contract must be clearly estab- 
lished. The power of the agent to bind the company must 
plainly appear. Where the risk had not yet been accepted by 
the company and no premium had been paid, it was not error to 
hold that evidence tending to show a mere loose agreement to 
insure with the agent, in a general way, was insufficient to raise 
a general contract of insurance. 

Patterson vs. Ben Franklin Ins. Co. 


POLICY. 


§ 31. Fire.—Delivery of.—Where the agent held the policy 
under agreement with the assured to deliver it to the mortgagee 
when called for, this was sufficient delivery of the policy, though 
it had not been actually called for. 

Home Ins. Co. vs. Curtis. 

Rep’d Jour’l, p. 120. Mio#. 8. C. 


§ 32. Lire.— Beneficial Interest not created by a Letter.—If one 


who has had his life insured writes to his father and sisters that 
the insurance was made for their benefit, but makes no assign- 
ment or delivery of the policy to them, it amounts only to an exe- 
cutory agreement to create a trust in future, and cannot be en- 
forced in equity. 

In re Webb. 


PRACTICE. 


§ 33. Lire.— Weight of Evidence—Admission of Evidence.— 
The responsibility of judging of the weight of evidence belongs 
to the court below, where the witnesses are seen and their testi- 
mony heard. An appellate court will not pronounce a finding 
to be against the evidence unless it is clearly and almost without 
doubt unsupported. ‘To admit evidence of an offer of compro- 
mise by the company was error, but where it does not appear 
that the finding of the jury was affected by such evidence the 
judgment will not be disturbed. ° 

Teutonia Life Ins. Co. vs. Beck. 
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§ 34. Fire.— Evidence under General Denial.— Removal to U.S. 
Court.—The rule in the court below requires that where a com- 
pany relies in whole or in part on a breach of warranty not con- 
tained in the policy, but set forth in any other paper or instru- 
ment in the hands of the insurer, the notice under the general 
issue shall set forth the same, and indicate the breach relied on. 
Held, where the application was made a condition of insurance 
and a warranty, breach of warranty was not admissible as a de- 
fense where the company simply pleaded the general issue, even 
though evidence introduced by plaintiff, as part of his case, 
showed such breach. 

Peoria Ins. Co. vs. Perkins, 16 Mich., 380. 

Where a petition and bond for removal to the United States 
Court was filed, but no farther steps taken, and the parties 
afterward went to trial on the merits, without questioning the 
jurisdiction, the right of removal was waived. 


Home Ins. Co. vs. Curtis. 
—§ 31. 


§ 35. Fire.—Rejection of Evidence-—The application, which 
was made a part of the policy, stated that the insured property 
had not been in litigation while in plaintiff’s hands. Held, that 
questions by the company as to when the insured was attached 
for contempt of court in running the insured distillery, also how 
many times the distillery had been seized by government, did 
not tend to prove such litigation and their rejection was not 
error. 

Andes Ins. Co. vs. Shipman. 

Rep’d Jour’l, p. 137. In. S. 0. 


§ 36. Firmre.—Appeal from Order in Bankruptcy.—A creditor 
coming in before a master appointed under a decree by the 
court, to take proof of claim against a bankrupt company, and 
having a claim disallowed on exceptions to the master’s report 
in the court below, may appeal from the order disallowing the 
exceptions though he was not actually a party to the record. 

Barbour’s Chancery Practice, v. 1, p. 382 ; Strike vs. McDonald, 2 Harr. 
& Gill, 191. 
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Plaintiff ’s claim was disallowed because it had been assigned to 
an officer of a company reinsuring the bankrupt. It appearing 
that the assignment was induced by misrepresentation of officers 
of both companies, and that assignee was acting merely in the in- 
terest of his company; Held, that plaintiff should have made 
the assignee a party by petition, but not having done so, assignee 
should have been brought into court, if deemed a necessary 
party, instead of dismissing the complaint. 


Derrick vs. Lamar Ins. Co. 
—§ 28. 


§ 37. Fire.— Admission of Evidence-—Objections against evi- 
dence as improperly admitted under the averments of the de- 
claration, will not be considered in the appellate court when not 
raised in the court below. A refusal to admit evidence showing 
that agent had exceeded his authority when it did not appear 
that the liability of the company would be affected thereby, was 
not error. Where the instruction requested could not have 
affected the result of the verdict, its refusal was not error. 


Hartford Fire Ins. Co. vs. Farrish. 
~§ 12. 


§ 38. Lire.—LZrroneous Instructions—The application was a 
warranty. The court below instructed that the answers to be 
untrue must have been untrue to the knowledge of insured. 
Held, that the judgment will not be disturbed on account of such 
erroneous instructions when there was so little evidence of a 
breach of warranty as to render them harmless. 

World Mut. Life Ins. Co. vs. Schultz. 


PREMIUM. 


§ 39. Lire.—LHffect of Non-payment in the Case of a “ Bund.” 
—The policy was issued under contract between the company 
and a “ Bund,” by which the latter was to be responsible for the 
premiums. The premiums were payable at the end of each 
quarter. Under the by-laws of the “ Bund ” a failure of the in- 
sured to pay his weekly dues, authorized the cancellation of the 
policy at the end of any quarter. The policy was issued July 
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9th and payment of premium acknowledged, though actual pay- 
ment was not made until the end of the quarter, Oct. 9th. The 
second premium, due Jan. 9th, was not paid because insured 
ceased to pay his dues on Jan. 1st. The insured died Feb. 26th. 
Held, that the company would be estopped from proving, for the 
sake of avoiding the policy, that a premium whose payment is 
acknowledged in the policy was not actually paid. 

Ill. Cen. Ins. Co. vs. Wolf, 37 Ill., 354; Prov. Life Ins. Co. vs. Fennell, 
49 Til., 180. 

But it may offer such proof for the sake of showing that no 
funds equitably belonging to insured were in the hands of the 
“ Bund” with which to pay the second premium: Held, that the 
failure of the “ Bund” to order the cancellation when the dues re- 
mained unpaid, or of the company to declare a forfeiture on 
non-payment of premium, left the policy alive, and the company 
could not avoid its obligation after the maturity of the claim. 

Til. Cen. Ins. Co. vs. Wolf, supra. 

Teutonia Life Insurance Co. vs. Anderson, 

Rep. Jour’l, p. 23. Inu. 8. ©. 


§ 40. Fime.—Prepayment by Agent.—Where the agent, acting 
for himself, advances the premium and afterward takes the in- 
sured’s note and negotiates it as his own, this is sufficient com- 
pliance with a policy condition requiring prepayment, and the 
company may not cancel without notifying the insured and re- 
turning the premium. 

Home Ins. Co. vs. Curtis. 


PROOFS OF LOSS. 


§ 41. Fire.— Objections to.—A refusal by agent to accept proofs 
of loss on the ground of no liability, estops the company from 
making any formal objection to them. Had the proofs been in- 
sufficient it was the duty of the agent to make objection at once, 
so that the insured could supply the defect. 


Lycoming Ins. Co. vs. Dunmore. 
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TAXATION. 


§ 42. Frre.—In New Orvleans.—The Louisiana act No. 42. 
March 3, 1871, sec. 615; and act No. 14, March 5, 1872, sec. 14 ; 
exempting liability after payment of $1,000 license tax, are con- 
trolled by special act No. 73, of April 26, 1872, sec. 16, providing 
that no general provision shall apply to the city of New Orleans, 
Held, that a $300 license tax exacted by that city was legal. 


City of New Orleans vs. Globe Mut. Ins. Co. 
Decided Nov. 15, 1875. La. 8. C. 


USAGE OF TRADE. 


§ 43. Marine.— Double Tripping.—The practice of “ Double 
tripping ” on a western river is not so unreasonable that a court 
should take it from the jury as a matter of legal instruction. 
If such method of towing was usual, instruction that such 
usage of trade fell within the terms and protection of the policy 
was not error. 


Pitisburgh Ins. Co. vs. Dravo & McDonald. 
Rep’d Jour’l, p. 126. 


VACANT BUILDING. 


§ 44. Fire.—Information to Agent not a Waiver of Policy Con- 
dition.—The policy provided that if the building became unoccu- 
pied, it should be of no effect so long as the property remained 
in that condition. Held, that information to the agent, at. the 
time of effecting the insurance by the insured, that she should 
leave the premises temporarily, did not waive the written contract 
afterward accepted. 

Attna Ins. Co. vs. Burns. 

Rep’d Jour’l, p. 69. 


WARRANTY. 


§ 45. Frre.— Watchman.— Watch-clock.—The policy provided : 
* Permission is given for said distillery to be closed, a watchman 
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to be on the premises.” Held, that a watchman within the in- 
closure occupied by the distillery buildings was a substantial 
compliance. The application, which was made part of the po- 
licy, provided that the watchman should keep a record. Where 
it was shown that the clause was introduced by the agent, and 
the insured signed without knowing the contents, on the agent’s 
representation that it was all right; also that the agent knew 
that there was no watch-clock on the premises, without which no 
record could be kept; Held, that the company cannot be per- 
mitted to shield itself from loss on a pretext so trivial. 

Com. Ins. Co. vs. Spankneble, 52 IIl., 53. 

Andes Ins. Co, vs. Shipman. 


WIFE’S POLICY. 


§ 46. Lire.— Law of Descent.—E., wife of N., obtained a po- 
licy of insurance on the life of her husband, payable to herself 
or her legal representatives on the death of her husband ; and 
in the event of her death before that of her husband, then the 
amount of the policy to be paid to her children or their guardian. 
E. died first, leaving surviving her her husband, father, and 
mother, and brothers and sisters. N. died afterward, leaving 
surviving him his father, and also brothers and sisters. They 
left no children. The administrator of the estate of E. collected 
the amount of the policy from the insurance company, and the 
administrator of the estate of N. claims three fourths of the same 
as having descended to his (N.’s) legal representatives under 
the statute of descents. This statute applies to personal as well 
as real property. The section applicable in this case provides, 
“Tf a husband or wife die intestate, leaving no child, but leay- 
ing a father and mother, or either of them, then his or her 
property, real or personal, shall descend three fourths to the wi- 
dow or widower,” etc. 1G. & H., 206, sec. 25. 

A policy of insurance is a chose in action, governed by the 
same principles applicable in other agreements involving pecu- 
niary obligations, and may be assigned by the holder, either ab- 
solutely or by way of security, like any other chose in action. 
The policy in this case recognizes in terms this fact, as it pro- 
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vides for proof of interest “if assigned or held as security,” and 

is made payable “ to the assured, her executors, administrators, 

or assigns.” This being true, E. had such an interest and 

ownership of the policy, and such a right to the proceeds as 

would on her death descend to her heirs; and this is so not- 

withstanding the fact that the person insured was still living. 
Hutson, adm’r, vs. Merrifield, adm’r. 


Inp. 8. C. 





REPORT OF DECISIONS 


RENDERED IN INSURANCE CASES, IN THE UNITED STATES 
SUPREME AND CIRCUIT COURTS, AND IN THE 
STATE SUPREME COURTS. 


From certified transcripts in our possession. 


SUPREME COURT OF THE UNITED STATES. 


Ocroser Term, 1875. 


Error to the United States Circuit Court for the District of Towa. 


C. W. UPTON, Assianer or THE Great WESTERN 
Ins. Co., a Bankrupt, Plaintiff’ in Error, 


vs. 
J. D. TRIBILCOCK. 


Any contract between the company or its agents, and the stockholders, limiting 
their liability as to unpaid installments of stock, is void as to credtiors of the 
company and as to the rights of the assignee in bankruptcy. 

Where T. became a stockholder of the Great Western Insurance Company, in Au- 
gust, 1870, and so continued until after its insolvency in February, 1873: 


Held, that any representations made by any agent of the company at the time of 
becoming a stockholder as to his liability for eighty per cent. of unpaid stock, 
or any indorsement on the stock of the words ‘‘non-assessable,” are wholly 
immaterial, and constitute no defense in an action brought by the assignee in 
bankruptcy. 


Where T. was induced to become a stockholder by fraud, he is bound to use reason- 
able diligence to discover and repudiate his purchase, and evidence of an 
offer to surrender his stock to the company, and of a subsequent repudiation 
of membership, not upon the ground that he had been induced to subscribe for 
the stock upon a fraudulent representation as to his liability for the unpaid 
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portion, but upon the ground that the company had wrongfully sold and as- 
signed his note and mortgages, is immaterial in an action by the assignee in 
bankruptcy to recover on the unpaid stock. 


To subscribe for stock in August, 1870, and rest quietly until 1873, when the as- 
signee made demand for an unpaid subscription, is far from using the due dili- 
gence which the law requires in discovering fraud. 


Judgment reversed and new trial granted. 


Hont, J. 

Two points are presented in this case. Upon the first point, the 
facts are as follows : 

The plaintiff, as assignee of the Great Western Insurance Company, 
a bankrupt corporation organized under the statute of the State of 
Illinois, brought his action against the defendant, alleging that he was a 
stockholder of said corporation to the amount of ten thousand dol- 
lars ; that twenty per cent. only had been paid upon his stock, alleg- 
ing also the bankruptcy of the company, the appointment of the 
plaintiff as assignee, and the demand of the amount claimed, and seek- 
ing to recover the eight thousand dollars remaining unpaid. The 
complaint averred that the defendant did verbally agree to become 
such stockholder, and with intent to become such did accept a certifi- 
cate for the same, whereby he became bound to pay the full amount 
thereof, as follows: five per cent. upon delivery of the certificates ; 
five per cent. in three months ; five per cent. in six months ; five per 
cent. in nine months, and the residue whenever called for by the 
company, according to the charter of the company and the laws of 
the State of Illinois. 

The defense is that the subscription was obtained by the frandu- 
lent representations of the agent of the company to the effect that 
the defendant would only be responsible for twenty per cent. of the 
subscription made by him ; that afterward he executed his promis- 
sory note for the 20 per cent. and secured the same by a mortgage 
of real estate, “and that thereupon, (in the language of the answer, ) 
and pursuant to agreement, said subscription contract was surren- 
dered and delivered up to defendant ;” and also in the language of 
the answer, “that said note was a full payment and discharge of all 
obligations and personal liabilities of all kinds whatsoever by reason 
of his contract so made, and the relations created by the delivery to 
him of said certificate, and said note was received in full payment.” 

In his third amended answer the defendant avers that he did sub- 
scribe for stock on the conditions mentioned ; that after that contract 
was made, and before a certificate was delivered to him, and before 
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executing his note, an agreement was made with Overton on behalf 
of the company, to the effect before stated, and thereupon he made 
and delivered the note and mortgage, which was received by Overton 
in full discharge and payment of the amount due on his said subscrip- 
tion. 

The evidence contained in the bill of exceptions leaves the case 
substantially as is averred in the pleadings. The defendant offered 
evidence tending to prove representations that 20 per cent. only was 
required to be paid ; that 80 per cent. was non-assessable and created 
no personal liability ; that the agent, Overton, exhibited a blank form 
of certificate with the words “ non-assessable” printed across the face, 
“being a copy similar to that subsequently filled up and delivered to 
defendant by Overton.” It appears that before defendant made his 
subscription a copy of the charter and by-laws had been furnished to 
him by Overton, and that in returns made by the company to the 
auditor of the State of Illinois of the amount of “unpaid subscribed 
capital for which the subscribers were liable,” the amount of the de- 
fendant’s note was included. 

The case standing in this position upon the pleadings and the evi- 
dence, the plaintiff requested the court to charge the jury as follows : 

2. That any contract between the company or its agents, and the 
stockholders, limiting their liability as to unpaid installments of stock, 
is void as to creditors of the company, and as to the rights of the 
assignee who represents the creditors in this action. 

3. That if the jury find from the evidence that defendant, J. D. 
Tribileock, became a stockholder of the Great Western Insurance 
Company, in the month of August, 1870, and that he continued to 
own and hold said stock until after the insolvency of the company in 
February, 1873, that any representations by any agent of the com- 
pany at the time defendant became such stockholder, as to the mat- 
ter of his liability for 80 per ceut. of the stock, or any indorsement 
on the stock of the words “non-assessable,” are wholly immaterial, 
and constitute no defense to this action. 

This request was refused. 

It is hardly necessary to argue the proposition that if the defendant 
became a holder of shares of the capital of this insurance company, to 
the amount of $10,000, and had paid but twenty per cent. thereof, its 
creditors were entitled to require of him the payment of the eighty per 
cent. remaining unpaid. The acceptance and holding of a certificate 
of shares in an incorporation makes the holder liable to the responsi- 
bilities of a shareholder. Brigham vs. Mead, 10 Allen R., 245 ; Buff. 
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City R. R. Co. vs. Douglass, 14 N. Y., 336 ; Seymour vs. Sturges, 26 
N. Y. R., 134.) The capital stock of a moneyed corporation is a fund 
for the payment of its debts. It is a trust fund of which the direc- 
tors are the trustees. It isa trust to be managed for the benefit of 
its shareholders during its life, and for the benefit of its creditors in 
the event of its dissolution. This duty is a sacred one, and cannot be 
disregarded. Its violation will not be undertaken by any just mind- 
ed man, and will not be permitted by the courts. The idea that the 
capital of a corporation is a foot-ball to be thrown into the market 
for the purposes of speculation, that its value may be elevated or de- 
pressed to advance the interests of its managers, isa modern and 
wicked invention. Equally unsound is the opinion that the obliga- 
tion of a subscriber to pay his subscription may be released or sur- 
rendered to him by the trustees of the company. This has been 
often attempted, but never successfully. The capital paid in and 
promised to be paid in is a fund which the trustees cannot squander or 
give away. They are bound to call in what is unpaid, and carefully to 
husband it when received. Sawyer vs. Hoag, 17 Wall., 610 ; Tucker- 
man vs. Brown, 33 N. Y., 297 : Ogilvie vs. Knox Ins. Co., 22 How. 
380 ; Osgood vs. Laytin, 3 Keyes, 521; 37 How. Pr. R., 63, affg. 48 
Barb., 463 ; Gros. Ill. Stat., p. 356, § 16. 

We are of opinion that the alleged representation of the non-assess- 
ability of the stock held by him was quite immaterial. It was so held 
in Ogilvie vs. Knox Ins. Co., 22 How., 380. 

Again, if full effect is given to the evidence of the defendant and to 
his claim in this respect, it shows this and nothing more: He became 
a stockholder under a certificate signed by the president and secretary 
that he was entitled to one hundred shares of the stock of $100 each, 
payable five per cent. on receipt of the certificate ; five per cent. in three 
months ; five per cent. in six months ; five per cent. in nine months 
from date ; the time or manner of the payment of the residue not being 
specified. Upon the face of this certificate was stamped in red ink the 
figures $100, and in another place were stamped the words “non- 
assessable.” This certificate he held until the insolvency of the com- 
pany in 1873 was know to him. 

The legal effect of this instrument was to make the remaining eigh- 
ty per cent. payable upon the demand of the company. We see no 
qualification of this result in the words “non-assessable,” assuming 
them to be incorporated into and to form a part of the contract. It 
is quite extravagant to allege that these words operate as a waiver of 
the obligation created by the acceptance and holding of a certificate 
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to pay the amount due upon his shares. A promise to take shares of 
stock imports a promise to pay for them. Palmer vs. Lawrence, 3 
Sand. S. C. R., 761 ; Brigham vs. Mead, 10 Allen, 245. An acceptance 
and holding of a certificate has the same effect. Auth. Supra. At the 
most, the legal effect of the words in question is a stipulation against 
liabilty to further taxation or assessment after the holder shall have 
fulfilled his contract to pay the one hundred per cent. in the manner 
and at the timesindicated. We cannot give to them the consequence 
of destroying the legal effect of the certificate. 

Still, again, the representations relied upon as a defense, it will be 
noticed, were as to the legal effect of the defendant’s subscription 
and certificate. It is alleged that the agent represented that by the 
laws of the State of [llinois, and by the charter of this company, the 
defendant might become a subscriber to the amount of $10,000, and 
by means of a certificate to be given to him, like that exhibited, he 
would really be liable only to the extent of one fifth of his said sub- 
scription, and that good lawyers had given their advice to this effect. 

There was here no error, mistake, or misrepresentation of any fact. 
The defendant made the subscription he intended to make, and re- 
ceived the certificate he had stipulated for, and as there is no evidence 
to the contrary, it is to be presumed the good lawyers advised as was 
stated ; but in law, the defendant incurred a larger liability than he 
anticipated. Leavitt vs. Palmer, 3 N. Y., 19. 

He had received, several days before this time, a copy of the char- 
ter and by-laws of the company, and then had them in his possession. 
The 25th section of the by-laws was as follows: “ Every person who 
shall subscribe for $10,000 of stock and pay 20 per cent. thereof, shall 
be constituted a director of this company, and shall continue such di- 
rector so long as he shall retain of such stock an amount equal to 
$10,000 ; but such $10, 000 shall not be reckoned in the election of 
other directors.” 

It was under this section and the succeeding one, authorizing the 
establishment of a branch in any place where such subscription was 
made, and by which the defendant became a director and might be 
president thereof, that the transaction took place. 

That the defendant did not read the charter and by-laws, if such 
were the fact, was his own fault. It will not do for a man to enter in- 
to a contract, and, when called upon to respond to its obligations, to 
say that he did not read it when he signed it, or did not know what it 
contained. If this were permitted, contracts would not be worth the 
paper on which they are written. But such is not the law. A con- 
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tractor must stand by the words of his contract, and if he will not 
read what he signs, he alone is responsible for his omission. Jackson 
vs. Croy, 12 John, R., 427; Leis vs. Stubbs, 6 Watts, 48; Farly vs. 
Bryant, 32 Me., 474; Coffing vs. Taylor, 16 Ill., 457; Slafyton vs. 
Scott, 13 Ves., 427 ; Alvanly vs. Kinnaid, 2 Mac. & G., 7; 29 Beavan, 
490. 

That a misrepresentation or misunderstanding of the Jaw will not 
vitiate a contract, where there is no misunderstanding of the facts, is 
well settled. 

In Fish vs. Clelland, 33 Ill, 243, the principle is expressed in these 
words: “A representation of what the law will or will not permit to 
be done, is one on which the party to whom it is made has no right 
to rely, and if he does so it is his folly, and he cannot ask the law to 
relieve him from the consequences. The truth or falsehood of such a 
representation can be tested by ordinary vigilance and attention. It 
is an cpinion in regard to the law, and is always understood as such.” 
See Star vs. Bennett, 5 Hill, 303; Lewis vs. Jones, 4 B. & C., 506 ; 
Rashall vs. Ford, Law Rep., 2 Eq., 750. 

The law is presumed to be equally within the knowledge of all 
parties. 

That a stockholder may relieve himself from his liability by proof 
that he was misinformed as to the effect of his contract when he made 
it, would be a disastrous doctrine. 

That a defendant who could not by contract lawfully relieve him- 
self from liability as a stockholder, can accomplish that result by proof 
that it was fraudulently represented to him that he could so relieve 
himself, would be strange indeed. Ogilvie vs. Knox Ins. Co., 22 How.. 
380. 

The rule that a mistake of law does not avail, prevails in equity as 
well as at common law. Bank of U.S. vs. Daniel, 12 Pet. R., 32; 
Hunt vs. Rousman, 1 Pet., 1; 8 Wheat., 174 ; Mellech vs. Robertson, 
25 Vt. R., 603 ; Leant vs. Palmer, 3 Com., 19. 

“Tf ignorance of law was admitted as a ground of exemption, the 
court would be involved in questions which it were scarcely possible 
to solve, and which would render the administration of justice next to 
impossible, for in almost every case ignorance of law would be alleged, 
and the court would, for the purpose of determining this point, be of- 
ten compelled to enter upon questions of fact insoluble and intermin- 
able.” Austin’s Jour., vol. 2, p. 172; Kerr, 397. 

A statement that the insurance company had consulted with good 
lawyers, and that their opinion was as stated, should have been clear 
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proof to the defendant that a representation of the law was a matter 
of opinion only. 

We think the judge erred in not charging as was requested. 

The facts upon which the second point arises are these : Assuming 
that fraudulent representations had been made to the defendant re- 
specting his non-liability for the 80 per cent., and that they were of a 
character that might relieve him from his contract, it was objected 
that he had not used proper diligence in discovering the fraud and in 
repudiating his contract. The transaction took place in August, 1870, 
and the defendant himself gave evidence “ that he never suspected 
any liability as to said 80 per cent., or that the said representation as © 
to the laws of Illinois were false, until the agent of the assignee made 
a demand upon him for the 80 per cent., in the year 1873, and that as 
no claim had been made upon him, he never made any investigation 
as to the truth of such representations until after said demand in 
1873.” In February, 1871, the defendant did ask for a rescission of 
his contract on the untenable} ground that it had been fraudulently 
represented to him that his note should be retained and held in 
Bloomfield, Iowa, which representation had been violated by a sale of 
the same and a removal thereof to the city of Chicago. The defend- 
ant is explicit and emphatic in his evidence that this attempted repu- 
diation “ was based wholly on what was represented” as to the in- 
tended disposition of the notes and mortgage. . 

The plaintiff thereupon requested the court to charge the jury as 
follows : 

7. “That if he, defendant, offered to surrender his stock to the offi- 
cers of the company, but not upon the ground that he had been in- 
duced to subscribe for the stock upon a fraudulent representation as 
to his liability for the 80 per cent., but upon another ground, to wit : 
that the company had sold and assigned his note and mortgages, then 
the evidence of such offer is immaterial, and the evidence of fraud as 
to such misrepresentations as to his liability for the 80 per cent., can- 
notbe mile available in this suit, and constitute no defense in this 
action.” 

12. “ That if. defendant was induced in August, 1870, to become a 
stockholder of the Great Western Insurance Company, by a represen- 
tation of the agent of the company that 80 per cent. of the stock was 
non-assessable, and that the laws of the State of Illinois allowed the 
company to make such contract with those who took stock, then it 
was the duty of the defendant to use reasonable diligence to ascertain 
the truth of such representations, and to ascertain what the law of Il- 
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linois was on that subject ; that if he did not do so within a reason- 
able time, and did not ascertain the truth of said matter until after 
the insolvency of the company in 1873, then he cannot, as to the cred- 
itors of the company, maintain any defense by means of such repre- 
sentations. The court instructs you, as matter of law, that the defend- 
ant could have ascertained the truth of such representations within a 
few months from the time they were made, and that not doing so is 
negligence on the part of the defendant that bars such defense as to 
the assignee.” 

The defense arising from the alleged promissory representations that 
the note and mortgage of the defendant should not be removed from 
Bloomfield, but should be retained in charge of the branch of the com- 
pany at that place, was frivolous, and was practically abandoned on the 
trial. The case was submitted to the jury solely on the question 
arising upon the representations of the non-assessability of the 80 per 
cent. The attempted rescission on account of the representation as 
to non-removal and its violation was, however, unfortunately intro- 
duced into the charge in a manner that prejudiced the right of the 
plaintiff. 

The requests as above stated were declined, but the judge charged 
the jury as follows: That ‘‘as respects creditors, the law requires of 
one who has been drawn by fraud into the purchase of stock, that he 
shall be guilty of no negligence or want of reasonable care in discov- 
ering the fraud, and on discovering it, promptly repudiating the pur- 
chase. If you find from the evidence that within a few months after 
receiving the stock certificate the defendant, discovering that he had 
been deceived in some respects, procured the agent who had obtained 
his certificate to go to Chicago, delivering to such agent his stock cer- 
tificate, and instructed the agent to surrender up the stock and de- 
mand back the note for 20 per cent.; and if the agent accordingly 
went to Chicago and offered to the company to surrender the stock 
and rescind the contract, which the company refused ; and if you find 
that the defendant never afterwards acquiesced in being a member of 
the company ; that in September, 1871, he brought an action of re- 
plevin for the note, based on the ground of fraud ; and if afterwards 
he refused to receive any dividend, and if all this took place before 
bankruptcy or insolvency of the company, I instruct that in point of 
law this is a sufficient repudiation of the contract to become a stock- 
holder to enable defendant, living in another State, to resist an action 
for the payment of the 80 per cent., provided you find that defendant 
was induced to become a stockholder by fraud, as before explained ; 
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and also further find, in view of all the circumstances, that defendant 
was not unreasonably negligent in discovering the fraud, and was 
guilty of no want of reasonable diligence in taking steps to repudiate 
the transaction.” 

To this charge the plaintiff excepted. 

The general principles set forth in this charge are no doubt sound. 
If the alleged promissory representation as to the non-removal of the 
note had been available and had been the question submitted to the 
jury, the charge would have been well enough. But that question 
was not before them. The questions submitted to them related ex- 
clusively to the representations that the eighty per cent. should not 
be required to be paid. That was the fraud before the jury, and the 
question involved in the 7th and 12th requests was this: Assuming 
that representation to be a fraud which would avoid the contract, 
had the defendant discharged his duty in discovering that fraud and 
repudiating the contract on account of that fraud, and not on account 
of another fraud not now in question? We think the defendant was 
entitled to the opinion of the jury on that precise question. The 
charge refused him this right. The jury were charged that if within 
afew months after receiving the certificate, the defendant, discovering 
that he had been deceived in some respects, sent an agent to Chicago 
to surrender his certificate and demand his note, if he never after- 
wards acquiesced in being a member of the company, if he brought 
an: action of replevin for the note, and if he refused to receive a divi- 
dend, this was sufficient evidence of repudiation. This was well 
enough as to the abandoned fraud, which was not before the jury, but 
was entirely inapplicable to the fraud that was before them. As to 
that fraud, the defendant testified that he had no knowledge or sus- 
picion of its existence until after the demand made upon him in 1873, 
by the assignee, and that he never made any investigation as to the 
truth of the representation as to the 80 per cent. liability until after 
said demand, in 1873. On this point there was no contradictory evi- 
dence. It should have been ruled as a question of law. Pettibone 
vs. Stevens, 15 Con. R., 19; Beers vs. Bottsford, 13 ib., 146. The 
submission should have been made, if not ruled as a question of law, 
on these facts only, as requested, and the failure to do so and the in- 
troduction of the facts tending to show a repudiation on the ground 
of another fraud, could not fail to confuse the jury, and was error on 
the part of the judge. 

Wright’s Case, Law Rep., Eq. 12, 1871, p. 331-351, is an authority 
on this point. It was there held, 1st, that under the English act, a 
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surrender and cancellation of shares did not relieve the holder from 
his liability to creditors of the bank ; and 2d, that a surrender by 
Wright of his shares in November, on the ground of an apprehended 
difficulty in the affairs of the bank, did not enable him to claim a re- 
scission of his subscription on account of a fraudulent representation 
in the prospectus of the company, which fraud was then unknown to 
him. Henderson vs. Royal British Bk., 7 E. & B., 356; Parris vs. 
Harding, 1 C. B., N. §., 5383; Oates vs. Turquand, L. R., 2 Ap. Cas., 
325. 

The principle laid down in the charge of the judge, that one who 
claims to have been drawn into a fraudulent purchase must exercise 
care and vigilance to discover the fraud, and must be prompt in repu- 
diating his contract on the ground of such fraud, is a sound one. 
Thomas vs. Barton, 48 N. Y. R., 193. 

The defendant sought to become a member of a corporation of the 
State of Illinois, and to obtain the benefits and advantages of its spe- 
cial privileges. If he is not held to be bound to know and accept all 
the consequences of this connection, he certainly is bound to use care 
and attention to ascertain his position, and promptly to make his 
choice of retaining it with its advantages and responsibilities, or of 
abandoning it. To subscribe for stock in a corporation in August, 
1870, to rest quietly until the year 1873, never making any investiga- 
tion as to the position in which he stood until that time and until af- 
ter the assignee in bankruptcy had made a demand upon him, falls 
very far short of what the law requires. Especially is this the case 
when it is shown that he lived in an adjoining State, that he had sent 
an agent to Chicago, and himself went to that city in 1871, to obtain 
his note and mortgage from that very company for an alleged mis- 
conduct in, another respect. It was his plain duty to have inquired 
and to have ascertained his position long before he did. “ A party 
must use reasonable diligence to ascertain the facts.” Buford vs. 
Brown, 6 B. Monroe, 553. 

Mere lapse of time, where a party has not. asserted his claim with 
reasonable diligence, is a bar to relief. Relief is not given to those 
who sleep on their rights. Beckford vs. Wade, 17 Ves., 87-97 ; Jones 
vs. Tuberville, 2 Ves., Jr., 11. 

Equity will not assist a man whose condition is attributable only to 
that want of diligence which may be fairly expected from a reasonable 
person. Duke of Beaufort vs. Neald, 2 Cl. & F., 248-286. 

Parties who are shareholders and claim to be relieved on the ground 
of fraud, must act with the utmost diligence and promptitude. 
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Smith’s Case, L. R., 2 Ch. Ap., 613; Denton vs. MacNeil, L. R., 2 
Eq., 532 ; Peel’s Case, L. R., 2 Ch. Ap., 684. 
The judgment must be reversed and a new trial had. 


MILter, J. 

I am of opinion that where an agent of an existing corporation pro- 
cures a subscription of additional stock in it by fraudulent represen- 
tations, the fraud can be relied on as a defense to a suit for the unpaid 
installments, when suit is brought by the corporation ; and that if the 
stockholder has in reasonable time repudiated the contract and offered 
to rescind before the insolvency or bankruptcy of the corporation, the 
defense is valid against the assignee of the corporation. 

I also think there was evidence of such fraud in this case, and that 
the question of reasonable diligence in the offer to rescind was fairly 
put to the jury by the Circuit Court. 

I am authorized to say that the Chief Justice and Mr. Justice Brap- 
LEY concur in what I have here said. 


SUPREME COURT OF ILLINOIS. 
NORTHERN GRAND DIVISION. 


SepremBer Trrm, 1874. 


Appeal from Superior Court of Cook County. 


WILLIAM A. PENNELL 
vs. 


GEORGE CHANDLER, Receiver erc.* 


In accordance with an order of the court in the case of a bankrupt company in 
lilinois, complainant, a policy-holder, presented his claim for loss, made proof, 
and it was allowed by the master appointed to take proof of claims. 


* Decision filed January 30, 1875. 
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Held, that exceptions to the master’s allowance of the claim should have been 
taken before the master and disallowed by him in order to be heard by the 
Circuit Court. 


Held, that where the bill appointing the receiver was filed under the general chan- 
cery ao of the courts and not under the statute, all creditors of the com- 
pany had the right to present their claims, with the proof, before the master for 
allowance, whether or not named as parties in the bill, or whether judgment, 
specialty, or simple contract creditors. 


The policy required notice of loss to be given forthwith to the company or it agent, 
and as soon after as practicable a particular account of the same, signed and 
sworn to. Ten days after the fire the insured delivered to the agent a builder’s 
estimate of the loss, sworn to. He was informed by the agent that the com- 
pany was bankrupt, and he made inquiry but could find no office of the com- 
pany thereafter in Chicago, nor did they have any. Another agent confirmed 
the statement of the first. 


Held, that notwithstanding there was no formal proof filed, plaintiff was entitled 
to prove his claim before the master under the decree in equity. 


The policy required commencement of the suit within one year. But the insured 

was acting under the mistake that the company was worthless. Before the 
expiration of the year, the court on the application of other creditors had taken 
hold of the funds of the company as a trust fund for the relief of all the credi- 
tors. 


Held, that the appearance and proof of claim before the master by insured, in equi- 
ty answered the requirement of the policy. 


Decree reversed. 


Watrer, ©. J. 

The Lamar Insurance Company was incorporated by act of the 
General Assembly of the State. By their charter and amendments 
they were authorized to increase their capital to five millions of dol- 
lars. One fifth of this stock was required to be paid down, or within 
nine months, and the remainder of the stock was to be paid as the 
officers should make calls. It was further provided that if the paid- 
in capital should become impaired or diminished, the stockholders 
should be liable for the whole amount of their subscriptions. Some- 
where about the last of the year 1869, or first of the year 1870, the 
company appointed agents at Normal. 

Appellant obtained from these agents a policy of $2,500 on his 
premises in Normal, dated on the 12th of April, 1871. The insurance 
was against loss by fire, and was to continue for one year from that 
date. On the 14th day of February, 1872, the property was destroyed 
by fire. Appellant on the next morning took his policies to the agents, 
having two in other companies, and they prepared his papers and 
made out notices and proof of the loss. But one of the agents at the 
time informed appellant that the Lamar company had been burned 
out, all their papers were lost, and the company were entirely bank- 
rupt, and it was useless to do anything in the matter. After the de- 
structive fire in Chicago, of the 8th and 9th of October 1871, the 
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Lamar Insurance Company ceased to do business and had no office 
in Chicago. Efforts to find their office in Chicago of course proved 
unavailing. 

It appears that another agent, who came to Normal, told appellant 
that the company was worthless. On the 3rd day of October, 1872, 
a creditors’ bill was filed against the company by two of its creditors, 
in the Superior Court of Cook County, for the discovery of assets of 
the company. The bill was taken as confessed, and George Chandler 
was appointed a receiver to take charge of the property, and claims 
of the company. He on the 18th day of January, 1873, reported that 
he had the effects of the company in his possession ; that he had the 
stock bonds to the amount of $1,600,000, also that the company had 
a claim against the People’s Insurance Company to the amount of 
the liability of the Lamar Insurance Company, that they had out- 
standing debts to the amount of $150,000, which were liable to be 
paid under that proceeding. He also asked of the court that an as- 
sessment be made made on the stockholders sufficient to pay the 
debts of the company. At the same time the court found that the 
stockholders were liable for the debts of the company, and ordered 
that the receiver collect enough from the stockholders to pay its 
debts. 

The court also ordered that out of the money collected, the receiver 
should pay to complainants, and to all other creditors of the Lamar 
Insurance Company who should come in and file their claims under 
the decree, pro rata, or share and share alike, until all demands against 
and liabilities of the corporation should be paid in full, and a refer- 
ence was made to the master to take proof of claims, with directions 
to advertise on what day he takes proofs. On the last day of Octo- 
ber, 1873, the court ordered that claimants must prove their claims 
within ninety days or be forever barred from participating in the 
assets of thecompany. On the 23d day of the next December, appel- 
lant presented his claim, made proof, and it was allowed by the master. 
On the 5th day of March, 1874, the master reported that the com- 
pany was indebted to appellant in the sum of $2,500. On filing the 
report exceptions to it were filed. First, that there was no proof of 
loss filed or notice of loss given. Second, the suit was not brought in 
one year after the loss. Third, that the finding was against the evi- 
dence. Fourth, that the finding should have been against the claim 
that the report was based on improper evidence. On the hearing on 
the exceptions, they were sustained and the claim disallowed. To re- 
verse that decree this appeal is prosecuted. 
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It is first urged that, to have been heard and determined by the 
court below, the exception to the allowance of the claim of appel- 
lant should have been taken before, and disallowed by the mas- 
ter; that until such an exception is thus taken and disallowed, 
the parties cannot be heard on exceptions in the Circuit Court. This 
is announced as the better practice in the cases of McClay vs. Norris, 
4 Gilm., 370 ; Brockman vs. Aulger, 12 Ills., 277, and other cases in 
this court. Such a practice as is indicated in those cases is more 
convenient, more speedy, and saves costs, all of which is desirable in 
practice and should be enforced in practice. And failing to take ex- 
ception before the master, the objection should be regarded as waived. 
The practice imposes no hardship on the parties, as the master can 
always fix a day when he will hear exceptions to their report, when 
the parties should attend and be heard on their allowance, and if 
either party is dissatisfied with the master’s decision, on requesting 
him, he would certify the evidence touching such itemsas merely ex- 
cepted to and decided by him, tothe court where his decision can be 
reviewed, and the exception allowed or rejected, as might appear to be 
required by the law. 

It is next urged that the creditors’ bill did not inure to the benefit 
of appellant, but only to those who came into court and by leave be- 
came complainants to that bill. The extent to which creditors’ bills 
have been passed on in this court seems to have been to remove 
clouds from title in aid of an execution at law, and not in cases 
where the entire fund is in possession of the court and held as a fund 
for the benefit of all the creditors of the defendant. 

The power of courts of chancery to appoint receivers seems to 
have been called into action at an early day, and has been and still 
is regarded as inherent to the jurisdiction of courts of chancery both 
in Great Britain and this country. And here as there it has been re- 
garded as a power of great utility. There is a great variety of exi- 
gencies in which it is necessary to call it into action to prevent fraud, 
save the subject of litigation from injury, or preserve it from destruc- 
tion. The power is said to depend on sound discretion, and in a 
case fit and reasonable, and it may be added that its exercise should 
be controlled by caution and prudence. 

It issaid in Daniel’s Chancery Practice, vol. 1, p. 128: “The joining 
several creditors in the same suit, although it might save the expense 
of several suits by different creditors, might nevertheless, where the 
creditors are numerous, be productive of great inconvenience and 
delay, by reason of the danger which would exist of continued abate- 
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ments. Courts of equity have therefore adopted a practice which, at 
the same time that it saves expense of several suits against the same 
estate, obviates the risk and inconvenience to be apprehended from 
joining a great number of individuals as plaintiffs, by allowing one or 
more of such individuals to file a bill on bebalf of themselves and the 
other creditors upon the same estate, for an account and application 
of the estate of a deceased debtor, in which case, the decree being 
made applicable to all the creditors, the others may come in under it 
and obtain satisfaction of their demands, as well as the plaintiffs in 
the suit, and if they decline to do so they will be excluded the benefit 
of the decree and will be considered bound by acts done under its 
authority.” 

As the same reasons apply to other classes of cases as to estates of 
deceased persons, as we would reasonably expect, the rule has been 
extended to a large variety of other cases. The same author on the 
next page says: “The same principle applies when the demand is 
against the real as well as the personal assets, because, strictly speak- 
ing, when an estate is liable to several incumbrances, or specialty 
debts, one incumbrancer or specialty creditor cannot sue without 
bringing the others before the court, which, when the creditors are 
numerous, might be attended with great inconvenience and expense, 
and it has been extended to the case of creditors under a trust deed 
for payment of debts, a few of whom may be permitted to sue on be- 
half of themselves and the other creditors named in the deed for the 
execution of the trust, although one creditor could not in that case 
have sued for his single demand without bringing the other creditors 
before the court.” 

Upon the same principle, when the trust fund was to be distributed 
amongst the joint and separate creditors of a firm, a bill of descrip- 
tion was permitted by one creditor only, on behalf of himself and the 
other joint and separate creditors, although it was objected that one 
at least of each class ought to have been brought before the court. 
He also says that in marshaling assets, a portion of which is applica- 
ble to the payment of specialty creditors, and another portion to simple 
contract creditors, that one of each class may file a bill on behalf of 
themselves and all others of both classes. He also says that a legatee 
may sue on behalf of himself and the other legatees. He says on 
page 131 of the same volume, that the rule is not confined to the 
instances of creditors and legatees, but the necessity of the case has 
induced the court of late years to frequently depart from the gene- 
ral rule in cases where a strict adherence to it would probably amount 
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to a denial of justice, and to allow a few persons to sue on behalf of a 
great number having the same interest. And he enumerates a variety 
of cases where the practice has been allowed. There is a limitation to 
the rule that the suit must be beneficial on behalf of whom the com- 
plainant sues. 

The rules of practice here announced seem to apply with full force 
to this case. Here is a trust fund, in which all of the creditors have 
an interest. The directors hold it in trust for the benefit of the credi- 
tors of the company until they are satisfied, and afterwards the sur- 
plus for the stockholders. It is believed that it is only by reason of 
the property being a trust fund, that any of the creditors could in- 
voke the aid of a court of equity, unless it were under the statute in 
aid of an execution at law ; but inasmuch as the bill is not given in 
this case, we cannot know that it was under the statute, but from the 
decree, which is in favor of and allows all creditors of the company to 
come in and prove their claims, and fixes a day by which they are 
required to make proof, we must infer that the proceeding was under 
the general chancery powers of the court. The decree also appoints 
a receiver, vests the title of the property in him, authorizes him to 
sue the stockholders, and confers on him the powers of the company 
derived by its charter, and requires the officer to disclose and de- 
liver over all property, money and assets to the receiver, and that he 
pass in his accounts and pay out the money as the court shall direct. 
The decree further directs that out of the proceeds which should 
come into his hands, he pay first the cost of the proceedings in col- 
lecting the money, then the complainants, or to their solicitors, “and 
to all the other creditors of the said Lamar Insurance Company, who 
shall come in and file their claims under this decree, pro rata, or share 
and share alike, until all of the demands against and liabilities of the 
said corporation shall be paid in full.” 

This decree has none of the features of a bill filed under the statute, 
as, instead of taking the usual steps to subject it to the lien of the 
judgment, the court reaches out and takes possession of all money, 
property and assets, and even takes the powers of the company to 
reach assets, to pay not only complainants but all creditors of the 
company. 

And the decree will bear no other construction. And under it all 
persons who held legal claims and demands were entitled to come in 
and prove their demands. It by no means im poses it as a condition 
that they shall obtain the consent of complainants, and become com- 
plainants before they should prove their demands. The only condi- 
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tion to their participation in the fund is that they shall be creditors 
and prove their*demands. It is not limited to judgment creditors, 
but is general and embraces all descriptions. And it did so for the 
reason that the technical and highly artificial distinction between 
specialty and simple contract debts has been long since abolished in 
this State, so far as preferences are given for their payment is con- 
cerned. The lien of a judgment will be preferred and enforced so far 
as it attaches to property, but no farther, unless it in some other 
manner, by acts of the party, becomes a lien on other property. 

Daniels, in his work on Chancery Practice, vol. 2, p. 864, says: “A 
person coming in to claim under a decree, whether as heir, or as next 
of kin, or creditor, as an individual belonging to a class must commence 
by bringing into the master’s office a state of facts detailing the 
particulars of his case and the circumstances under which his claim 
arises. This state of facts in the case of a creditor coming in under 
the decree to provide against his debtor’s estate, must be accompa- 
nied by an affidavit from the claimant that the debt remains due. 
* * * * Tt may be mentioned in this place that a plaintiff in a 
creditor’s suit will be required to prove his debt before the master 
under the decree.” Thus it will be seen that under the English prac- 
tice persons not specifically named in the bill as complainants, as well 
as those that are, must prove their claims before the master. 

It will be observed that in these references there is no intimation 
that a creditor must become a party complainant before he can prove 
his claim, but the contrary rule is announced. Whatever practice 
other courts may have adopted, and they usually use that best calcu- 
lated to promote justice, they being the forms employed by courts to 
attain justice, we think English practice convenient, speedy, and less 
expensive than that of compelling creditors to become actual parties 
to the bill. Such a practice, after decree passed on an order pro con- 
fesso, or a hearing, would be exceedingly inconvenient and clumsy when 
reduced to practice, whilst the English practice is simple, convenient 
and less expensive. It then follows that all creditors of the Lamar 
Insurance Company had the right to present their claims with the 
proof before the master for allowance, whether or not named as par- 
ties in the bill, or whether judgment, specialty or simple contract 
creditors. 

It only remains to determine whether appellant’s was such a claim 
as to entitle him to prove it against the company and before the master 
under the decree. Although appellant did not give notice of his loss 
to the company at their office at Chicago, he did give notice to their 
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agents at the place of the fire, and they informed him that the com- 
pany was worthless, had lost all of their papers, artd was bankrupt ; 
and he made inquiry but could find no office of theirs in Chicago, nor 
did they have any after October 9, 1871. We are ata loss to see 
what appellant could do more than to make a detailed statement of 
his loss and leave it with the agent of the company at Normal, under 
the circumstances proved. This was notice to him as the agent of 
the company. Another agent made the same statement to him in refer- 
ence to the condition of the company that the other had previously 
done. The condition in the policy requiring notice of loss, is this : 
“Persons sustaining loss or damages by fire shall forthwith give no- 
tice thereof in writing to the company, or to its agent, and as soon af- 
ter as practicable they shall deliver as particular accounts of their 
loss or damage as the nature of the case will admit, signed with their 
own hands, and they shall accompany the same with their oath or 
affirmation declaring the said account to be true and just.” 

It appears that appellant did deliver to the agent of the company, 
on the 24th of February, 1872, ten days after the loss, a paper con- 
taining a detailed statement of the loss. The builder’s estimate was 
sworn to, as appears by the testimony of appellant, which we under- 
stand was the paper left with the agent of the company at Normal. 
When he applied to the agent in time to have made out a formal 
statement and to have given the notice required by the policy, he was 
informed that it was useless, and would be but a loss of time, as the 
company was entirely bankrupt. This information, coming from their 
agent, believed by him, was the sole reason why he did not make for- 
mal proofs. They by their agent prevented him from doing what 
was required by the policy. And shall they be permitted now to 
take advantage and profit by this wrong? Shall appellant suffer this 
loss by reason of the actions of their agent? Surely not. It was a 
mistake on the part of the agent no doubt, but it thereby became the 
mistake of appellant, which he was induced to act upon by the agent 
of the company. 

In equity mistakes of fact may in some cases be canceled. It is 
one of the heads of equitabe relief. And in this case had the repre- 
sentation been fraudulently made, and induced such action by appel- 
lant, a court of equity would have afforded relief without any hesita- 
tion. It would have been such injustice and wrong that no court 
would sanction. And although the intent was different in this case, 
the consequences are equally grave to appellant ; and we think that 
under the head of mistake the court should afford the relief sought 
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in this case; that it would be highly inequitable to permit the 
company to profit by the mistake induced by their agent; and the 
proof was sufficient to establish the claim, unless the fact that it was 
not sued upon within a year prevents it. 

Was appellant precluded from proving this claim as a debt against 
the company because it was presented more than one year after the 
loss, without bringing suit within the year? One of the conditions 
of the policy required the commencement of the suit within that time, 
or such delay should be taken as conclusive evidence that the claim 
is invalid. Under ordinary circumstances such a delay would be 
fatal to a recovery, but we have seen that appellant was acting under 
the mistake that the company was utterly worthless, for a portion of 
the time. And before the expiration of the year, on the application 
of other creditors, the court had taken hold of all the funds of the 
company, and it was under its control as a trust fund for the use of 
all the creditors. Then what is the use of bringing a separate suit in 
equity to be relieved from the mistake, and to be allowed to receive 
his debt out of the fund in court. But as we have seen, by the rules 
of practice he was a party to the suit then pending, as it was brought 
for his and the use of other creditors of the company. He was not 
specially named, but we have seen that had he not appeared and 
proved his claim, whether he had or not reduced his claim to a judg- 
ment, it would have been barred. This we think answered the condi- 
tion in the policy as fully as though he had been named as a party 
complainant in the bill. Equity is not controlled by mere forms, but 
looks to the substance of things. And this was in substance and 
effect a suit on behalf of appellant, and he was entitled to prove his 
claim before the master, and the court below erred in sustaining the 
exceptions, and the decree allowing the exceptions and rejecting the 
claim from a participation in the {und must be reversed and the cause 
remanded. 

Decree reversed. 





UNITED STATES CIRCUIT COURT. 


EASTERN DISTRICT OF PENNSYLVANIA. 


Error to the District Court. 


JOSEPH H. MICHENER, Plaintiff in Error, 
vs. 


JOSEPH H. PAYSON, Asstenexr, erc., Defendant 
in Error.* 


Certified copies of the various proceedings in a bankruptcy case are competent 
evidence of the facts stated therein, although not purporting to be a copy of the 
whole record of the case. 


The proceedings in a bankruptcy case do not merely constitute one integral record, 
but may be authenticated as separate records. 


Whatever equities may exist between the corporation and a subscriber to its stock, 
in consequence of unfulfilled representations made to such subscriber by the 
agent of the company, as inducements for his subscription, they cannot be 
asserted against those who have become creditors of the corporation upon the 
faith of such subscriptions. 


Where the directors of a bankrupt corporation had the power to assess ratably up- 
on its unpaid stock a sum sufficient to pay its debts, Held, that the creditors 
might have compelled the exercise of this power ; and Held further, that the 
assignee in bankruptcy, acting under the direction and authority of the court, 
would also have the right to exercise the same power. 


This was an action of assumpsit brought in the District Court by 
Joseph H. Payson, assignee in bankruptcy of the Republic Insurance 
Company of Chicago, bankrupts, against Joseph H. Michener, a resi- 
dent of this district. 

The following were the facts of the case : 

The bankrupt company, incorporated under the Jaws of Illinois, 
was engaged in the business of fire insurance in the city of Chicago. 
The defendant, in common with others, became a subscriber to the 
stock when the par value was $100 per share, paying thereon twenty 


* : Pittsburgh eo Journal, Decision rendered Oct. 4, 1875. 
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per cent. of its par value. By the act under which the company was 
incorporated, the real and personal property of each individual stock- 
holder was made liable for losses and liabilities of the company, to the 
amount of the stock subscribed or held by him, and not actually paid 
in, and in all cases of losses exceeding the means of the corporation, 
liable to the amount of unpaid stock held by him. The agreement 
between the subscriber and the company, made at the time of the sub- 
scription, being that the remaining eighty per cent. of stock was to 
stand on open subscription, subject to assessment only in the event of 
the twenty per cent. cash fund becoming impaired by losses. 

In consequence of losses incurred through the great fire at Chicago, 
the company was, on petition of its creditors, adjudicated in Novem- 
ber, 1872, a bankrupt by the United States District Court of Illinois, 
and the plaintiff was appointed assignee. Subsequently, under the 
order, direction and authority of the court, the assignee, on February 
4th, 1873, made an assessment and called on the capital stock and 
stockholders of said company to the amount of sixty per cent. of the 
par value of the stock held by each of said stockholders respectively ; 
payable on or before March Ist, 1873, the court ordering the assignee 
in default of payment to sue for and collect the same. 

This suit was accordingly brought to recover from the defendant 
the sum of $1,200, being the amount alleged to be due from him on ac- 
count of said assessment. On the trial in the court below, the plain- 
tiff obtained a verdict, whereupon the case was removed by writ of 
error to the Circuit Court. 

The matters assigned for error are sufficiently set forth in the fol- 
lowing opinion. 


McKennay, J. 

The first assignment of error relates to the admission in evidence 
of a record of proceedings in bankruptcy in the District Court for the 
Northern District of Illinois against the Republic Insurance Company 
of Chicago, as assignee of which the defendant in error brought this 
suit. It was objected to on the ground that it does not purport to be 
a copy of the whole record, but it was admitted to show, first, an as- 
signment to the plaintiff below ; and second, an assessment by the au- 
thority of the Bankruptcy Court, upon the stock of the bankrupt com- 
pany to pay losses. 

There can be no doubt of the admissibility of this record to show 
the assignment, because the fourteenth section of the bankrupt act ex- 
pressly provides that a copy thereof, duly certified by the clerk of the 
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court, under the seal thereof, shall be conclusive evidence of the as- 
signee’s title to sue for the bankrupt’s property. But was it properly 
admitted for the additional purpose for which it was offered ? 

The bankrupt act, while it enacts that the proceedings in all cases 
in bankruptcy shall be deemed matter of record, does not treat these 
proceedings as constituting an integral record, for it declares that they 
shall not be recorded at large, but shall be filed, kept, and numbered 
in the office of the clerk of the court, and copies of such records duly 
certified by that officer, under the seal of the court, are made pre- 
sumptive evidence of all the facts therein stated. It would therefore 
seem to be the intent of the act, that in so far as any of these proceed - 
ings might be used as evidence, copies of them are to be authenticated 
as separate records, and so are competent presumptive evidence of 
the facts stated in them. The certificate of the clerk of the court au- 
thenticates the copies of the papers and proceedings contained in the 
record “as true copies of all the papers filed, proceedings had, and 
docket entries made in said case, and of the whole thereof, in any way 
relating to an assessment upon the stockholders of said company,” 
etc. It is an exemplification of all “ matters of record” touching the 
assessment, and as such was properly admitted to show that fact. 

The second assignment is founded upon the rejection of the offer 
to prove, by the plaintiff in error, certain representations made by the 
agent of the insurance company to him when he made his subscription 
of stock, touching the establishment of a branch in Philadelphia, of 
which the subscriptions made there were to be the capital, which was 
to be under the control of a local board of directors, and was to be set 
apart on losses on Philadelphia risks, accompanied by further proof 
that this local office had been withdrawn and the assurances given 
had not been fulfilled. 

While it did not appear that any loss or injury whatever could re- 
sult to the plaintiff in error from the partial non-fulfillment of these 
representations, it is at least questionable whether such evidence 
could have the effect of relieving the plaintiff in error from the pay- 
ment of any part of his subscription. But in this suit it is altogether 
unavailable to him. Like a creditor’s bill in equity, this suit is a pro- 
ceeding by the constituted representative of a bankrupt corporation 
to collect its assets, that they may be applied to the payment of its 
debts. The plaintiff in error is a subscriber to its stock, of which sub- 
scription he has only paid twenty per cent. The remaining eighty 
per cent is part of the assets of the corporation, indispensably re- 
quired for the payment of its debts, and its creditors may lawfully in- 
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sist that it shall be so appropriated. Now it is plain that the plaintiff 
in error cannot gainsay this right of the creditors, unless he can show 
such an equity as would entitle him to a preference over them, if he 
had paid up his stock subscription in full. But he took and held a 
certificate for the full amount of the stock subscribed for by him, and 
received dividend upon it, and upon the basis of his subscription and 
that of others the company was enabled to create its indebtedness. 
Surely, as against those who became creditors of the corporation upon 
the faith and security of its stock subscriptions, his equity is subordi- 
nate and unavailing, and was rightly so treated by the court below. 

The only remaining question which requires notice, relates to the 
legal sufficiency of the assessment upon the stockholders which this 
suit was brought to recover. 

By virtue of the adjudication of bankruptcy, and the appointment 
of an assignee, not only was the control of the bankrupt corporation 
over its assets of every kind superseded, but complete dominion over 
them was conferred upon the assignee. He alone can sue for and re- 
cover them, and whatever rights the bankrupt had in reference to 
their collection, he can claim and enforce. He is also the representa- 
tive of the creditors, for they can make the assets of the debtor avail- 
able only through his agency. As Mr. Justice Dillon has well said : 
“However it might have been before, creditors cannot, since the su- 
pervention of bankruptcy, bring bills in equity, or other actions, in 
their own names directly against the stockholders, to enforce their lia- 
bility with respect to their unpaid stock.” - 

It was one of the unquestionable faculties of the directors of the 
bankrupt corporation to assess ratably upon its unpaid stock a sum 
sufficient to pay its debts, and the exercise of this power the creditors 
might have compelled. But by the proceedings in bankruptcy, the 
power of the directors in reference to the assets of the corporation 
were superseded, and the assignee was constituted the representative 
of both these interests. In the exercise of all his functions in this 
two-fold character, he is subject to the control and direction of the 
court in which the bankruptcy proceedings were instituted. It has 
exclusive jurisdiction of the administration of the bankrupt’s assets 
and of their distribution among creditors. Any adjudication which it 
may make in the exercise of this jurisdiction is unquestionable in a 
collateral proceeding in another forum. The assessment in question 
was directed and sanctioned by the court which has authority so to 


adjudge, and for any excess in it, redress must be sought in that tri- 
bunal., 
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The record then shows a valid assessment upon the stockholders of 
the bankrupt, and the instruction given to the jury in reference to it, 
and to the right of the plaintiff below t» recover, was correct. 

The judgment is therefore affirmed. 


SUPREME COURT OF MICHIGAN. 


HOME INS. CO. or Cotumsus, Onto, Plain- 
tiff in Error, 


Us. 


LORENZO B. CURTIS, Defendant in Error. 


The rule in the court below provides that where the company relies in whole or in 
part upon the failure of the claimant to perform or make good any promise, 
representation or warranty, not contained in the policy, but set forth in any 
other paper or instrument in the hands of the insurer, the notice under the 
general issue shall declare the same, and indicate the breach relied on. 

Held, that where the application was made a condition of insurance and a warranty 
on the part of the assured, breach of warranty was not admissible as a defense 
where the company simply pleaded the general issue. Nor did it help the mat- 
ter that evidence introduced by the plaintiff as a part of his case showed such 
breach of warranty. 

If the agent, acting for himself, advance the premium and afterward takes the in- 
sured’s note and negotiates it as his own, this is sufficient compliance with a 
policy condition requiring prepayment of premium, and the company may not 
cancel without notifving the insured and returning the premium. 

Where the agent held the policy under agreement with the assured to deliver it 
to the mortgagor when called for, this was sufficient delivery of the policy, 
though not called for. 

Where a petition and bond were filed for removal to the United States Court, but 
no further steps taken, and the parties afterward went to trial on the merits 
without questioning the jurisdiction, the right of removal was waived. 


Judgment affirmed. 


This was an action of assumpsit brought to recover upon a policy of 
insurance issued to Aaron Linton, and,made payable in case of loss to 
defendant in error as his interest in the property insured as mort- 
gagor thereof should appear. Defendant pleaded the general issue. 
It appeared on the trial that Linton made a written application to the 
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company for this insurance, in which he stated, in answer to a 
special question, that the property sought to be insured was mortgaged 
to the amount of five thousand dollars. This application was made a 
condition of the insurance, and a warranty upon the part of the assured 
that the facts therein stated were true. It also appears that at the 
time this application was made, and the policy issued, the property 
insured was mortgaged for a much larger amount. This court was 
asked to charge the jury that under this state of facts the plaintiff 
could not recover. The request was refused and plaintiff in error 
excepted. Under the issue in this case such a defense was not ad- 
missible. Circuit Court rule 104, provides that in case the company 
shall rely in whole or in part upon the failure of the plaintiff to per- 
form or make good any promise, representation or warranty, not con- 
tained in the policy but set forth in any other paper or instrument in 
the hands of the insurer, the notice under the general issue shall de- 
clare the same and indicate the breach relied on. No notice of any 
such defense was given in this case ; but it was insisted that as the 
fact that the property was mortgaged for more than five thousand 
dollars appeared from the plaintiff's own showing, the defendant could 
therefore insist upon the breach of warranty as a defense under the 
plea of the general issue, although there was no notice attached there- 
to indicating such breach. This position we think is not correct. 
The defense was one which the company had a right to waive, and 
the fact that no notice of such a defense was attached to the general 
issue would give counsel for plaintiff to understand that the company 
did not intend to rely upon any such breach, and would be likely 
therefore to prevent the plaintiff’s counsel from making such prepara- 
tion upon that point as they otherwise might do. The mere fact that 
the whole or any portion of the evidence showing such breach was in- 
cidentally introduced by the plaintiff as a part of his case would make 
no difference, as the case must be disposed of in accordance with the 
issue joined between the parties ; this question was not in issue, and 
the court therefore properly refused to charge as requested. Peoria Ins, 
Co. vs. Perkins, 16 Mich., 380. There was evidence introduced tend- 
ing to show that at the time the insurance was effected it was under- 
stood that credit was to be given for the premium ; that the agents of 
the company afterward paid the premium to the company and re- 
ceived from Linton an indorsed note for the amount in payment 
thereof, which they had discounted, and that his note was afterward 
taken up and a new note given for the amount of the first, with in- 
terest added, and that this date matured and was paid some days 
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after the loss under the policy occurred. There was also evidence 
tending to prove that this policy previous to the loss had been can- 
celed by the agents of the company, under instructions from the 
company, and the unearned premium credited to the assured upon 
the agent’s books. There was also evidence tending to show that the 
assured had been notified of such cancellation, but he denied ever 
having received such notice. The court charged the jury, in substance, 
that if the agents of the company, acting for themselves, advanced the 
money for the premium to the company, and afterward took Linton’s 
note for the amount thereof as their own, and negotiated the same, 
that this was a sufficient compliance with the condition in the policy 
requiring the premium to be actually paid before the company should 
become liable, and the court also charged the jury that the company 
could not cancel the policy without notifying the assured and return- 
ing the unearned premium. We find no error in either. of these 
charges. If the company actually received the premium it was a mat- 
ter of no sort of consequence who paid it, and they could not after- 
ward cancel the policy without notifying the assured, and refunding 
or offering to refund the unearned premium. There was also evidence 
tending to show that it was agreed between Linton and the agents that 
the latter should retain this policy until Mr. Curtis, the mortgagee, 
should call for it, and the court charged the jury that if the policy 
was held under such an arrangement for Mr. Curtis, and subject to 
his order, that this constituted a sufficient delivery of the policy. An 
actual manual delivery of the policy was not necessary. There is no 
objection to the assured leaving the policy in the hands of the agents 
of the company subject to the order and control of a third person. 
If the agents agree to retain it under such circumstances we can see 
no objection, and so far as a delivery is essential to the validity of the 
policy this must be considered as sufficient, although such third party 
has not actually called for or received it. The only other objection 
urged in this case is that the company filed a petition and bond in 
the Circuit Court for the purpose of removing this case to the United 
States Court ; these papers were filed in the Circuit Court December 
20, 1873. It does not appear from the record that any further or 
other steps were taken for the purpose of removing this cause ; no 
motion was entered or made; the attention of the court does not 
seem to have in any way been called to this fact, and the parties after- 
ward, November 25, 1874, proceeded to trial upon the merits without 
objection, or without questioning the jurisdictidn of the court in any 
way. Whatever rights the company may have had upon filing this 
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bond and petition it could waive, and it certainly, under the circum- 
stances in this case, must be considered as having waived them. 
The company could not go to trial upon the merits, take its chances 
upon the result, and afterward question the jurisdiction of the court. 
Had the attention of the court been called to the fact that a proper peti- 
tion and bond had been filed, and the court had nevertheless ordered 
the trial to proceed, there would then have been no reason for saying 
that the company had abandoned any of its rights. As we find no 
error in the record, the judgment must be affirmed, with costs. 


SUPREME COURT OF PENNSYLVANIA. 


Error to Common Pleas of Allegheny Co. 


PATTERSON 
vs. 


BEN FRANKLIN INSURANCE COMPANY.* 


To bind a company by interim parol contract the company must not only have 
made the contract, but the contract must be clearly established. The power 
of the agent to bind the company must clearly appear. 


Where a company had not yet accepted the risk, and no premium had been paid, 
it is not error to hold that evidence of a mere loose agreement toinsure in a 
general way by the agent is insufficient to raise a present contract of insurance. 


The opinion of the court that hears the evidence is entitled to great weight. 
Judgment affirmed. 


Per Curtam. 


This was the case of a nonsuit, and was decided by the court be- 
low on the ground of the insufficiency of the evidence to establish a 
contract of insurance. It is not intended to say that an insurance 
company may not be bound by a parol insurance before the policy is 
made out and delivered. There may be such a contract to protect 
the insured in the mterim between the taking of the risk and pay- 


* Decision rendered Nov. 15, 1875. 
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ment of the premium and issuing of the policy. Yet in such a case 
the company must not only have made the verbal contract, but the 
contract must be clearly established. It is not to be presumed that 
a contract, necessarily so loose and uncertain in its terms, would be 
made by a company which always protects its rights by written terms, 
often of the most rigid character. The power of the agent to bind 
the company should clearly appear. This is stated by the very wit- 
ness called to prove the custom of insurance companies to hold them- 
selves liable for the contracts of their general agents, from the time of 
the making of the arrangement until the time the insured is notified of 
the refusal of the company to take the risk. He says, in such cases, 
“it is generally left to the discretion of the agent to bind the com- 
pany ; if no discretion was given him he ought not to bind the com- 
pany ; the agent’s power depends upon the power he gets from the 
company.” He further testified that he never knew of an instance of 
a company paying a policy where a fire occurred before the company 
had accepted the risk. The next witness never heard of a case like 
this, and stated that he had no positive knowledge of the custom of 
any company except his own. The testimony of Heron, the agent in 
this case, was by no means clear, and his cross-examination was op- 
posed to the idea of his having power to bind the company before 
acceptance by it. He said it was customary to date notices back to 
noon of the day when the verbal agreement was made by the agent. 
This, however, is necessarily dependent on the delivery of the policy, 
and on the fact that the premium had been paid. Of course accep- 
tance would then contemplate a contract from the time of its verbal 
inception and the receipt of the consideration. But in case of non- 
acceptance the premium is returned. Here there was no payment of 
the premium, and the plaintiff must resort to still another measure of 
doubt to perfect his contract, to wit, to a dereliction of duty by the 
agent in waiving the payment. What authority had he to bind the 
company by the loose terms of a verbal agreement, and yet omit to 
take the very consideration on which it rested? Then, when we 
come to the alleged contract itself, the evidence does not clearly 
evince any present insurance, but rather an agreement to insure 
when the policy should be delivered. The plaintiff states: “I asked 
him what the company would take and insure those six buildings at. 
He stated they would take them at two per cent. for one year or four 
per cent. for three years, and I told him all right—to take them for 
three years at four per cent. I told him there was another policy 
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that he was to bring down to me, and I would give him a check for 
the premium on these when he brought it down. He said All right.” 
Heron, the agent, made a memorandum in his book. This was not 
called for or produced, and therefore leaves the matter without the 
light which the agent’s own understanding of his intention would 
throw upon his entry in his memorandum book. The testimony of 
of Clark does not vary the proof of the contract. His statement that 
McCoy came in while Heron was making his memorandum, and 
Heron saying to McCoy, “I have just insured Patterson ; you had 
better let me insure your mill ;” was but the loose declaration of one 
not intending to express his understanding of the precise terms of his 
agreement with Patterson, but to canvass for a new insurance by re- 
ferring, by way of inducement, to one he had already made an arrange- 
ment for. Now, when we take into view the provision of the charter 
as to the mode of executing policies in writing, under seal, and the 
fact that Patterson was a director, and familiar with the mode in 
which the business of the company was done, and the necessity of 
acceptance before the company became bound, it is not clear that the 
learned judge made a plain mistake in holding that the evidence was 
insufficient to raise a present contract of insurance. Great weight is 
always given to the opinion of those who hear the testimony, observe 
the manner in which it is given, and determine upon it as a whole, 
while its impression is yet fixed in their minds. It is therefore not 
clear to us that the court below erred against the plaintiff in granting 
the nonsuit. 
Judgment affirmed. 





SUPREME COURT OF PENNSYLVANIA. 


Error to Common Pleas of Allegheny County. 


PITTSBURGH INSURANCE CO. 
vs. 


DRAVO anp McDONALD.* 


The practice of ‘‘double tripping” is not so unreasonable that the court should 
take it from the jury in an action to recover on an insurance loss. 


Perr Curiam. 


As to the terms of the contract of insurance and the practice of 
“double tripping,” as it is termed, there was evidence sufficient to 
carry the case to the jury, and if the verdict was not according to its 
weight the remedy was below, not here. 

The practice of “double tripping” was not so unreasonable that a 
court should take it from the jury as a matter of legal instruction. In- 
deed, it would seem to us really necessary, that when a large tow is 
taken with the current, and then the destination should require it to 
be taken up the stream, that part of the tow should be detached to 
enable the tug to tow the remainder up stream and return for that 
left behind. If this really constituted the mode of towing these enor- 
mous and heavily laden barges, (and the jury must determine the fact, ) 
and was notorious and well known to the insurance company, we can- 
not say that the court erred in instructing the jury that such usage of 
trade fell within the terms and protection of the policy. The voyage 
was from Pittsburgh to St. Louis. This necessarily informed the in- 
surance company that the current of the Mississippi must be stemmed 
in conducting the tow to its destination. The transition to the mode 
of doing this was natural to the thought of those making the insur- 
ance. A single tow-boat conducting a fleet of these immense barges, 

* Decision rendered October 14, 1875. From the Legal Chronicle. 
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holding thousands of bushels of coke or coal, may manage the fleet 
down-stream, (and experience has shown that even this is often diffi- 
cult and attended with danger,) but the immense power of the tow- 
boat is inadequate to control the whole fleet up-stream. The question 
was therefore one more of fact than of law. The instruction of the court 
being proper as to the usage of the trade, there might be another 
question arising as to the reasonable exercise of the rights of the boat- 
man in detaching a part of his tow and leaving it secure in a proper 
place and proper manner. On this point the company might have 
asked for instruction, but not having done so the point is not be- 
fore us. 
Judgment affirmed. 


SUPREME COURT OF.THE UNITED STATES. 


OcrToBER Term, 1875. 


Error to the U. S. Circuit Court, District of Iowa. 


MUTUAL BENEFIT LIFE INS. CO., 
Plaintiff in Error, 


US. 


HATTIE B. TISDALE. 


In an action brought not as administrator, but in an individual character, to re- 
cover an individual debt, where the right of action depends upon the death of 
a third party, to wit, an insurance upon his life, letters of administration upon 
the estate of such person, issued by the proper probate court, do not afford le- 
gal evidence of his death. 


Judgment reversed. 


Freverick T. FReevincuvysen anp Epwarp L. Stanton, for Plaintiff 
in Error: 

It will be seen that the real question in this case is whether, in an 
action brought by a plaintiff in his own right upon a contract between 
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himself and the defendant, in which the issue is whether a person 
who has not been absent seven years is dead or alive, and the legal 
presumption is that he is alive, letters of administration issued upon 
his estate by a probate court in an ex parte proceeding, and “upon 
very slight proof,” are sufficient evidence of death, countervailing the 
presumption of life, shifting the burden of proof, and, in the absence 
of contradictory evidence, establishing the deathh * * * 

1. It is believed that, upon a review of adjudicated cases and the 
opinions of text writers, the ruling of the court below will be found to 
be opposed to the weight of authority upon this question. * * * 
Citing, distinguishing, and criticising French vs. French, 1 Dickens, 
268 ; Lloyd’s executrix vs. Finlayson, 2 Espinasse, 564 ; Thompson vs. 
Donaldson, 3 Espinasse, 64; Moons vs. DeBernales, 1 Russell, 307 ; 
Clayton vs. Gresham, 10 Vesey, 288 ; Leach vs. Leach, 8 Jurist, 211 ; 
Newton vs. Jenkins, 10 Pick., 515 ; Ketland vs. Admr. of Lebering, 2 
Wash. C. C., 201 ; Cunningham vs. Smith, 70 Penn. St., 450 ; Beldon 
vs. Admr., 47 N. Y., 308; French vs. Frazer, 7 J. J. Marsh, 431 ; Jef- 
fers vs. Radcliffe, 10 N. H., 245; Munroe vs. Merchant, 26 Barbour, 
383 ; 2 Starkie on Evidence, 365 ; 1 Phillips on Evidence, 343 ; Tam- 
lyn on Evidence, 154; Hubback on Ev. of Succession, etc. 162 ; 1 
Greenl. § 550 ; Ferris vs. Higley, 20 Wallace, 382 ; Tisdale vs. Ins. Co., 
26 Iowa. 

2. Upon principle and analogy, as well as according to adjudicated 
cases and the views of text writers, it would seem that it should be 
held that letters of administration are not, in such cases as the one at 
bar, admissible as proof of death. It can hardly be contended that 
they are admissible for such a purpose upon any other ground than 
by reason of being a judicial act, as being in the nature of a decree in 
rem, and as proving the facts, upon the supposed existence of which 
the judgment is founded. But the judgment of a court of concurrent 
or exclusive jurisdiction is not evidence of any matter which comes 
collaterally in question, though within its jurisdiction, nor of any mat- 
ter to be inferred by argument from the judgment. * * * Citing 
Duchess of Kingsland’s case, 11 St. Tr., 261 ; 1 Starkie on Kv., 257 ; 
Blackham’s case, 1 Salk., 290; 1 Phillips on Ev., 1 Starkie on Ev., 285 ; 
296. 


Hunt, J. 


This action was brought upon a policy of insurance issued to Mrs 
Tisdale upon the life of her husband. Evidence was given tending to 
show the death of Mr. Tisdale on the 24th of September, 1866, This 
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evidence consisted chiefly in the sudden and mysterious disappearance 
of Mr. Tisdale, under circumstances making probable his death by 
violence. It would seem from the charge of the judge that evidence 
was given by the defendant tending to show that he had been seen 
alive some months after the date of his supposed death. 

To sustain her case the plaintiff offered in evidence letters of admin- 
istration upon the estate of her husband, issued to her by the County 
Court of Dubuque County, Iowa. The defendant objected to the ad- 
mission of this evidence. The objection was overruled and the letters 
were read in evidence, to which the defendant excepted. 

The same question is presented, aud perhaps with more distinct- 
ness, in the charge of the judge. He said to the jury: “ The real 
question is whether Edgar Tisdale was dead at the time of issuing the 
letters of administration. It is incumbent on the plaintiff to prove 
that fact. She has shown as evidence of that fact letters of adminis- 
tration issued to her as administratrix by the probate judge. Itis the 
duty of the court to instruct you that this makes a prima facie case for 
the plaintiff, and changes the burden of proof from the plaintiff to the 
defendant. * * Without contradictory evidence, these (the letters 
of administration) give the plaintiff the right to recover.” To the 
charge in this respect the defendant excepted. 

In an action brought, not as administrator, but in an individual 
character, to recover an individual debt, where the right of action de- 
pends upon the death of a third party, to wit, an insurance upon his 
life, do letters of administration upon the estate of such person, issued 
by the proper probate court, afford legal evidence of hisdeath? This 
is the question we are called upon to decide. It is presented sharply, 
and is the only question in the case. 

The authority in favor of the admission of the letters as evidence of 
the death of the party, in a suit between strangers, is a general state- 
ment to that effect in 1 Greenleaf Ev., §550. The cases cited by the 
writer in support of the proposition are Thompson vs. Donaldson, 3 
Ep., 64; French vs. French, Dickens, 268 ; Hamblin’s case, 3 Rob. 
La. Rep., 130 ; Jeffers vs. Radcliff, 10 N. H., 245. In the case first 
cited the authority does not support Mr. Greenleaf’s statement. It 
was held that the letters did not afford sufficient proof of death, and 
no further evidence being given the verdict was against the claimant. 
In French vs. French, the court held in terms against the theory that 
the letters were evidence of death, “ but under all the circumstances 
admitted the probate as evidence of death.” Thiscase was that of a 
bill filed by an heir against one in possession of the estate, and in 
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that case Mr. Greenleaf hardly contends that the letters are evidence 
of death. In Tisdale vs. Con. Life Ins. Co., 26 Iowa, 177, and in the 
same case in 28 Iowa, 12, cited by the defendant in error, the law was 
held as claimed by her. The other cases cited by the defendant in 
error, including Hamblin’s case, are those where the administrator or 
executor was a party to the suit in his representative capacity, in rela- 
tion to which a different rule prevails. 

In the New Hampshire case above cited there was evidence to sus- 
tain the ruling independently of the letters, and the case concedes 
that the law is otherwise in England, and bases itself upon the pecu- 
liar organization of the courts of that State. 

On the other hand the text writers, Phillips on Evidence, 2 vol., 93, 
93, m, edition 1868, Tamlyn, 48 Law Library, 154, referring to Moons 
vs. Des Bernalles, Hubback on Succession, 162, 51 Law Library, 
concur against the rule laid down by Mr. Greenleaf. 

In Moons vs. Des Bernalles, 1 Russell, 307, it was held that letters 
of administration were not prima facie evidence of death, and the de- 
fect was supplied by other evidence. Ld. Eldon says, in Clayton vs. 
Graham, 10 Ves., 288, that it is the constant practice to require 
proof of death, and that probate is not sufficient. In Leach vs. Leach, 
8 Jur., 211, Sir Knight Bruce refused to order the payment of 
money upon letters alone, but required other evidence. In Black- 
ham’s case, 1 Salk., 290, it was held that the sentence of the spiritual 
court in granting letters is not evidence upon any collateral matter 
which would have prevented the issuing of the letters. 

In speaking of judgments in rem, and where the judgment may be 
evidence against one not a party or privy to it, Mr. Starkie says : 
“This class comprehends cases relating to marriage and bastardy 
where the ordinary has certified sentences relating to marriage and 
testamentary matters in the spiritual court.” 1 Starkie on Ev., 372, 
m. What is meant by this is explained at a subsequent place, where 
he says: “The grant of a probate in the spiritual court is conclusive 
evidence against all as to the title to personalty, and to all rights 
incident to the character of an executor or administrator.” p. 374 
m. He cites in support of this statement the case of Allen vs. Dun- 
das, 3 T. R. 125, that payment of money to an executor who has ob- 
tained probate of a forged will isa discharge to the debtor. The 
grant is conclusive in all business transacted as executor, and con- 
cerning the duties duties of the executor, that it was properly made. 

This accords with the principle hereafter laid down. 
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The chief ground of argument to admit letters-testamentary as evi- 
dence of the death of the party, is that the order of the probate court 
issuing them is an order or judgment in rem. But a judgment in rem 
is not prima facie evidence ; it is conclusive of the point adjudicated 
unless impeached for fraud. 1 Stark. on Ev., 372,m; Freeman, 
infra. If admissible on this principle, the letters were conclusive 
evidence of the death of Tisdale. But this is not claimed by any 
argument. 

Again, the probate court has never adjudicated that Tisdale was 
dead. Death was not the res presented to it. Shall Mrs. Tisdale re- 
ceive letters-testamentary, was the res, and upon that only has there 
been an adjudication. Hubback, sup., 162, m. 

The letters-testamentary issued to an administrator by a probate 
court, as a general rule, are evidence only of their own existence. 
They prove, that is to say, that the authority incident to that office 
or duty has been devolved upon the person therein named ; that he 
has been appointed, and that he is executor or administrator of the 
party therein assumed to have departed this life. Different States 
have different provisions as to who may be excentor or administrator, 
excluding some persons and preferring others, in the order and man- 
ner in their statutes specified. "Thus, persons convicted of infamous 
crime, or excluded from this office, and persons of notoriously evil 
lives may be passed by in the discretion of the probate court. Sons 
or daughters or widows are entitled to take in preference to others ; 
unmarried women are entitled in preference to married women. 
Certain notices may be, and usually are required to be given of the 
proceedings to obtain letters-testamentary. On all this class of sub- 
jects the letters are the evidence that the proceedings have been, regular- 
ly taken, and that the. person or persons therein named are those by 
law entitled to the office. Upon these points the court has adjudicated. 
No proof to the contrary can be admitted in an action brought by the 
executor as such. Parties wishing to contest that point must do it 
before probate court, at the time application is made for insurance of 
the letters, or upon subsequent application, as the case may require. 

In an action brought by such executor or administrator touching 
the collection and settlement of the estate of the deceased, they are 
conclusive evidence of his right to sue for and receive whatever was 
due to the deceased. The letters are conclusive evidence of the pro- 
bate of the will. It cannot be avoided collaterally by showing that it 
is a forgery or that there is a subsequent will. The determination of 
the probate court is upon these precise points and is conclusive. 
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2 Smith’s Leading Cases, 6th Am. ed., 669 ; Vanderpool vs. Van Val- 
kenberg, 6 N. Y., 190 ; Collins vs. Ross, 2 Paige, 396; Freeman on 
Judgts., 507, citing citing numerous cases. 

If the present suit were brought by the plaintiff as executor or ad- 
ministrator to collect a debt due to her deceased husband, or to es- 
tablish a claim arising under a will, of which probate had been made 
by her, she would have been within these rules. The letters-testa- 
mentary would not only have been competent evidence, but they 
would have been conclusive of her right to maintain the action, and 
unimpeachable except for fraud. 

Such, however, is not the case before us. The suit is by the plain- 
tiff as an individual, to recover a debt alleged to be due to her as an 
individual. It isa distinct and separate proceeding, in which the 
question of the death of the husband comes up collaterally. 

The books abound in cases which show that a judgment upon the 
precise point in controversy cannot be given in evidence in another 
suit, against one not a party or privy to the record. This rule is ap- 
plied not only to civil cases, but to criminal cases and to public judi- 
cial proceedings, which are of the nature of judgment in rem. 

If an indictment for an assault and battery by A upon B is prose- 
cuted to a conviction, the judgment for some purposes is conclusive 
evidence. Thus, upon a subsequent indictment for the same offense, 
it would be conclusive in favor of A that he had been once tried for 
the same offense and convicted, and that he could not again be put 
in jeopardy therefor. But if A sues B for the same assault and bat- 
tery, it cannot be doubted that it would be incompetent to introduce 
the record in the criminal case as evidence of the offense. For this 
purpose it is “inter alios acta.” B was no party to that proceeding. 
In theory of Jaw he was not responsible for it or capable of being 
benefited by it. 1 Stark. Ev., 317,m. 

So, if B should afterward be indicted for an assault upon A, aris- 
ing out of the same transaction, the record would not be competent 
evidence to show that A, and not B, was in fact the offending party. 

In some States provision is made for the admeasurement and setting 
apart of dower to the widow of a deceased person. Officers are ap- 
pointed for this purpose, who make their certificate awarding particu- 
lar property to her use, and file their report in the proper office. 
Although this certificate is judicial in its character, and assumes that 
the deceased had title to the property described, and the certificate 
is valueness except upon that supposition, it has still been held 
that it is no evidence of title, and that the title must be proved as in 
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other cases. Jackson vs. Randall, 5 Cowan, 168; Same vs. Ely, 6 
ib., 316. 

It has been held that a comptroller’s deed for the non-payment of 
a tax due the State is not even prima facie evidence of the facts giving 
him the right to sell, such as the assessment and non-payment of the 
tax, although they are recited in the deed and this deed is in compli- 
ance with the statute. These facts must have existed to give a right 
to sell, but they are not established by the deed. They must be 
made out by independent proof. Tallman vs. White, 2.N. Y., 66; 
Williams vs. Peyton, 4 Wheaton, 77; Beekman vs. Bigham, 5 N. Y., 
366. 

A certificate of naturalization issues from a court of record when 
there has been the proper proof made of a residence of five years, and 
that the applicant is of the age of twenty-one years and is of good 
moral character. This certificate is, against all the world, a judg- 
ment of citizenship, from which may follow the right to vote and hold 
property. It is conclusive as such, but it cannot, in a distinct pro- 
ceeding, be introduced as evidence of the residence or age at any 
particular time or place, or of the good character of the applicant. 
Campbell vs. Gordon, 6 Cr., 176; Starke vs. Chesapeake Ins. Co., 7 
Cr., 420. 

The certificate of steamboat inspectors, under the act of Congress 
of 1852, is evidence that the vessel was inspected by the proper officer, 
but it is held that it is not evidence of the facts therein recited, when 
drawn in question by a stranger, although the officer was required by 
law to make a return of such facts. Erickson vs. Smith, 2 Abb., Ct. 
of App., N. Y., 64 ; 38 Howard Practice Reports, page, 454. 

So it has been held that where a sheriff sells real estate, giving to 
the purchaser a certificate thereof. Although there can lawfully be no 
sale unless there be a previous judgment, and although the sale is 
based upon and assumes such judgment, and although the law re- 
quires the sheriff to give such certificate, the recital by the sheriff of 
such judgment furnishes no evidence thereof. It must be proved 
independently of the certificate. Anderson vs. James, 4 Rob. Sup. 
Ct. R., 35. 

So, on an application by a wife for alimony, pending a divorce suit 
prosecuted against her, the fact that her husband has recovered a 
verdict against a third person for criminal connection with her, has 
been held not to be even presumptive evidence of her guilt, Williams 
vs. Williams, 3 Barb. Ch., 628, 


oie it 
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Authorities of this nature might be greatly extended. Enough has 
been said to demonstrate that neither upon principle or authority 
was it proper, in the individual] suit of Mrs. Tinsdale against a stran- 
ger, to admit letters of administration upon the estate of her husband 
as evidence of his death. 

The judgment must be reversed and a new trial had. 


UNITED STATES CIRCUIT COURT. 
DISTRICT OF KANSAS. 


June Term, 1875. 


Appeal from District Court, Atchison Co. 


ANN KELLEY 
vs. 
HOME INS. CO. or New York. 


The policy provided that ifthe premises became vacant, and so remained without 
notice and consent of the company, it should be void. 


Where the premises had been unoccupied for thirty-three days without notice and 
consent, but the insured was all the time endeavoring to obtain a tenant, Held, 
that they did not remain unoccupied within the meaning of the policy. 


Motion for new trial overruled. 


Horton & Waaaener, of Atchison, for Plaintiff's. 
Pratt anD Ferrey, Kansas City, Mo., for Defendant. 


Foster, J. 


The motion of the defendant for a new trial depends upon the con- 
struction of this condition in the policy: * * “If the above men- 
tioned premises shall become vacant or unoccupied, and so remain 
with the knowledge of the assured * * * without notice to and 
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consent of this company in writing * * * this policy shall be void.” 
At the time of the fire the premises had been vacated by the tenant, 
and had been unoccupied about thirty-three days with the knowledge 
of the assured, and without notice to, or consent of the insurance 
company. During that time the premises were not abandoned, but 
the plaintiff was all the time endeavoring to obtain a tenant for the 
house. 

On this state of facts the court on the trial instructed the jury that 
the plaintiff was entitled to recover. 

The condition in the policy is a peculiar one, and its meaning is 
somewhat obscure. Just what meaning was intended to be conveyed 
by the words “and so remain” is not apparent, but it is certain that 
they qualify the condition, and make it something more than a mere 
temporary vacancy, such as would occur while one tenant is moving 
out and another moving in. 

The vacancy, or want of an occupant, of itself, however brief, is not 
enough to avoid the policy, but the vacancy must remain so. Remain 
so how long? 

The condition may admit of either one of two conditions, viz. : 

Kither an abandonment of the premises as tenantable property ; 
or the vacancy must have remained and continued an unreasonable 
time. 

Now this proviso is inserted in the policy by the defendant com- 
pany, and for its benefit, and is printed in very small type. 

In the case of Ins. Co. vs. Slaughter, 12 Wal., U. S., 404, the court 
among other things says: “ They (the Ins. Co.) should set forth these 
restrictions in terms which cannot admit of controversy, and should 
print these restriction clauses in type large enough to arrest the atten- 
tion of the assured.” 

When there is doubt in the condition restricting the liability of the 
company, the construction should be adopted most beneficial to the 
premises. 32 N. Y. 405, and cases cited. 

Now in this case, whichever construction we adopt in interpreting 
this policy, I cannot see that the company can avoid its liability. 

If it contemplates an abandonment of the premises, this is not such 
a case, for there was no abandonment. 

If its liability was to terminate on the vacancy continuing an unrea- 
sonable length of time, then under the circumstances I could not hold 
that an unreasonable time had transpired. 

It appeared from the evidence that the plaintiff was all the time 
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trying to get a tenant for the premises and was in constant expecta- 
tion of obtaining one. If the company desired to limit the time of its 
liability to thirty days, it was very easy for them to have expressed it 
in plain and unmistakable language. 

The cases referred to by counsel for the defendant does not help us 
in this case. 

In 9 Allen, 231, the condition was as follows: “ The policy becomes 
void when the occupant personally vacates the premises, unless imme- 
diate notice be given to this company and additional premium paid.” 

In 10 Allen, 228, it provided : “ If the building insured remains un- 
occupied over thirty days without notice this policy shall be void.” 

In 15 Wis., 138, (151,) it read: “ Houses, barns or other buildings 
insured as occupied premises, the policy becomes void when the occu- 
pant personally vacates the premises unless immediate notice be given 
to this company and additional premiums paid.” 

In the case last cited the premises had been vacated for seven 
months without notice to the company. 

I am of the opinion that my construction as to the liability of the 
defendant under the policy and facts proven was not erroneous, and 
must therefore overrule this motion for a new trial. So ordered. 





Andes Ins. Co. vs. Shipman. 


SUPREME COURT OF ILLINOIS. 


CENTRAL GRAND DIVISION. 


Error to Mc Lean County. 


ANDES INS. CO., Plaintiff in Error, 
US. 


ELIAS SHIPMAN.* 


The application, which was made part of the policy, stated that the insured proper - 
ty had not been in litigation while in plaintiff's hands. Held, that questions by 
the company in court as to when the insured was attached for contempt of 
court in running the insured distillery; also how many times the distillery had 
been seized by government, did not tend to prove such litigation, and their re- 
jection was not error. 


The policy provided, ‘‘ Permission is given for said distillery to be closed, a watch- 
man to be on the premises.” 


Held, that a watchman within the inclosure occupied by the distillery buildings 
was a substantial compliance. 


The application provided that the watchman should keep a record. Where it was 
shown that the clause was introduced by the agent, and the insured signed 
without knowing the contents on the agent’s representation that it was all 
right ; also that the agent knew there was no watch-clock in the building with- 
out which no record could be kept ; 


Held, that the company cannot be permitted to shield itself from a loss on a pre- 
text so trivial. 


Judgment affirmed. 


Crate, J. 
This was an action of assumpsit brought by Elias Shipman in the 
Circuit Court of McLean County, against the Andes Insurance Com- 
pany, to recover on a policy of insurance, for the destruction of the 
insured property by fire, which occurred about two o’clock in the 
morning, October 2d, 1872. A trial was had before a jury, which re- 
sulted in a verdict in favor of the plaintiff for $10,825. The court over- 





* Opinion filed June 16, 1875. 
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ruled a motion for a new trial, and rendered judgment upon the ver- 
dict. 

The defendant has brought the record here, and insists that a 
watchman kept at the office on the distillery grounds was not a com- 
pliance with the contract ; that the watchman was required to keep a 
record; that Shipman made misrepresentations in procuring the 
policy, and that the court improperly excluded certain evidence. 

The policy was issued on the 28th day of June, 1872, for two years ; 
amount of insurance $10,000, distributed as follows: $2,400 on three 
story brick building, $240 on story frame fermenting building, 
$120 on one story frame boiler-house, $400 on fixed and movable 
machinery and apparatus used in the manufacture of highwines, $920 
on the fermenting tubes, $1,120 on four boilers, $1,200 on steam en- 
gine belonging to Elias Shipman, and all contained in the building 
situated on the south side of the Peoria road, on east bank of Sugar 
Creek, Bloomington, Illinois. A stipulation was written on the face 
of the policy as follows: “Permission is given for said distillery to 
be closed for repairs on machinery to be put in, a watchman to be on 
the premises constantly during the time to September Ist, 1872. 
Also, August 30, 1872, the time of repairs extended to October 15, 
1872, under same conditions.” The application, which by the terms 
of the policy is made a part thereof, contains the statement, that 
the property has not been a subject of litigation since in present 
hands. 

The defendant, upon cross-examination of the plaintiff, asked the 
following questions: State if you were present just previous to ob- 
taining this insurance, when Crosby was attached for contempt of 
court, in running this distillery? About how many times in your 
knowledge has this distillery been seized by the government? The 
court refused to allow the questions to be answered, and this decision 
is relied upon as error. 

It is not apparent in what manner an answer to either of the ques- 
tions would have tended to establish the fact that the insured proper- 
ty had been in litigation since owned by the plaintiff. Crosby may 
have been attached for contempt and yet the distillery property re- 
mained free from litigation. It may also be true that at some time the 
property may have been seized by the government when held by a 
prior owner ; but such fact, if it existed, would not show litigation in 
regard to the property while owned by the plaintiff; or it may have 
been seized and no litigation followed. 
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It was, however, a sufficient objection to the evidence that it was 
not a proper cross-examination of the witness. Had the defendant 
desired the evidence on defense, or desired to preserve the question 
as to its admissibility, the evidence should have been offered when 
the defendant was introducing its testimony in defense of the action. 

It is however insisted that no watchman was upon the insured 
premises at the time the fire occurred, and on that account the plain- 
tiff was entitled to recover. 

It appears from the evidence that the distillery premises consisted 
of the distillery, the bonded warehouse, scales, corn-crib, cooper-shop, 
two tenement houses, an office one hundred and seventy-nine feet from 
the distillery, where all grain was purchased, the books kept, and the 
business connected with the distillery transacted. This office was 
not included in the policy, but it was known, used and recognized as 
a part of the distillery property. The plaintiff had a day watchman 
and a night watchman employed, who seem:to have been faithful 
and entirely trustworthy. The night watchman usually occupied the 
office ; on the night the fire occurred he was around the premises 
until about eleven o’clock, when he went into the office and went to 
sleep. Between one and two o’clock he discovered the property was 
on fire. The question is, was this a substantial compliance on the 
part of the plaintiff with the terms of the contract, which required a 
watchman to be on the premises? The defendant claims that the 

_ language used required the watchman to be on the premises actually 
insured. 

It will be seen, by reference to the policy, that in describing the 
property insured it is designated as all contained in the said buildings; 
but in providing for a watchman the language employed is different ; 
the word buildings is not used. The clause is as follows: Permis- 
sion is given for suid distillery to be closed, a watchman to be on the 
premises. 

It is apparent that when the word distillery was used it was intend- 
ed to embrace all the distillery property, and the provision that a 
watchman should be on the premises did not mean that he should be 
located in any particular building, but that he should be upon the 
distillery premises. The land used and occupied by the distillery 
constituted one acre. We can see no reason why the watchman 
could not protect the property from fire as well by being on one part 
of the premises as another. It was a matter of no consequence what 
particular part of the premises the watchman occupied, if he was 
about the premises in the discharge of his duty. Such was a sub- 
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stantial compliance with the contract. Itis however claimed that 
the contract of insurance required a record to be kept of the watch- 
man’s performance of duty, which was not done by the plaintiff. 
The evidence shows that the application’ which contains this clause 
was prepared by the agents of the defendant, and it was signed by 
the plaintiff without knowing its contents, on the representation of 
of the agent who drafted it that it was all right. 

It also appears that no watch-clock was kept in the distillery, and 
this fact was well known to defendant’s agents who made the con- 
tract for insurance. 

It was also proven that no record could be kept of the watchman’s 
performance of duty without a watch-clock ; that the term used in the 
application is a common term recognized and know among insurance 
men. When the defendant received of plaintiff the premium, and 
issued the policy with full knowledge that no record could be kept of 
the watchman’s performance of duty, after a loss has occurred the 
company cannot be permitted to shield itself from payment of the 
loss on a pretext so trivial. Com. Ins. Co. vs. Spankneble, 52 IIl., 53. 

The instructions given to the jury by the court were in harmony 
with the views here expressed, and were substantially correct. The 
property destroyed was worth about three times the amount of the 
policy. 

No blame seems to be attributable to the plaintiff, and upon a care- 
ful examination of the whole record, we perceive no substantial rea- . 
son for disturbing the judgment ; it will therefore be affirmed. 

Judgment affirmed. 
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SUPREME COURT OF NORTH CAROLINA. 


January Term, 1876. 


Appeal from Superior Court of Harnett County, on demurrer. 


RORY BARNES, Apmrinistrator or J. B. Barnes, 
US. 


PIEDMONT AND ARLINGTON LIFE INSUR- 
ANCE COMPANY. 


Where the insured agreed with the agent of a life company for six months’ insur- 
ance on payment of $50, the mere payment of $45, where no policy was ever 
issued and there was no evidence of any written application having been made, 
will not entitle to a recovery on his death. 


Judgment affirmed. 


New McKay, J. C. Futter and J. A. Spears, for Plaintiff. 


The plaintiff complains and alleges : 

1. That J. B. Barnes is dead, and the plaintiff is duly appointed 
and qualified administrator. 

2. That the defendant is a corporation me organized and acting 
within the State of North Carolina. 

3. That on or about the 25th day of June, 1872, the intestate of the 
plaintiff, and the defendant through its authorized agent, agreed as 
follows: That if said intestate would pay the defendant the sum of 
about fifty dollars, defendant would insure the life of said intestate 
for a period of six months, and in case said intestate should die with- 
in said period the defendant would pay to the personal representatives 
of said intestate the sum of five thousand dollars. 

4, That shortly thereafter said intestate, in fulfillment of this said 
agreement, paid to said defendant through its agent about forty-five 
dollars, or all that he agreed to pay except five dollars, which said 
sum was received on said agreement by defendant, and no part there- 
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of has ever been returned either to the intestate during his lifetime, 
or to this defendant since his death. 

5. That before the expiration of said six months, to wit: 28th of 
November, 1872, intestate died in Harnett County aforesaid, and de- 
fendant was duly notified of said death, and demand was duly made 
upon defendant to pay to plaintiff the said five thousand dollars, or 
a ratable part thereof, which defendant refused to do. 

6. No policy of insurance was ever issued by defendant to said in- 
testate, and if any written application for insurance was ever made by 
intestate to defendant, the plaintiff has no copy and has never seen 
the same. Wherefore plaintiff demands judgment for five thousand 
dollars, and for such other and further relief as his case may require. 


Joun W. Granam, for Defendant. 

The defendant demurs to the complaint filed in this action, upon 
the ground that said complaint does not state facts sufficient to con- 
stitute a cause of action. 

1. In that it does not set forth in said complaint the application 
made by the said J. B. Barnes, which is a material and necessary part 
of the contract, if any made between the parties, and the basis of 
said complaint, and the plaintiff should allege and prove the truth 
thereof. . 

2. That said complaint does not allege that the first premium was 
paid by the plaintiff's intestate, and a proper receipt from any author- 
ized agent of the company given therefor. 

3. That said complaint does not allege that any policy was ever 
delivered to plaintiff's intestate, or that he was legally entitled thereto, 
and such allegation is a material and necessary part of said complaint, 
to show that any contract was in fact or in effect consummated or 
entered into by the said parties. 


Sertte, J. 

The demurrer must be sustained. The plaintiff does not allege 
that his intestate complied with his contract, or that he offered to do 
so. By the contract the intestate agreed to pay the defendant “ fifty 
dollars,” as a consideration for a policy of insurance on his life for six 
months. He paid only forty-five dollars, and gives no excuse for his 
failure to pay the full amount. 

The complaint states that no policy of insurance was ever issued by 
the defendant to the intestate ; and that if any written application for 
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insurance was ever made by the intestate to the defendant, the plain- 
tiff has no copy, and has never seen the same. 
As the intestate failed to comply with his part of the contract, his 
representative cannot call upon the defendant to perform his part. 
The judgment of the Superior Court is affirmed. 





CASES DECIDED IN THE LOWER COURTS. 


RIGHT OF ACTION UNDER MORTGAGE CLAUSE. 


New Jersey Supreme Court.—November Term, 1875. 


MARTIN 
vs. 


THE FRANKLIN FIRE INSURANCE COMPANY.* 


. On a policy of insurance against loss by fire, under seal, issued to the owner of 
the property, in which the insurer covenants to make good unto the insured, 
his executors, administrators, or assigns, all such damage or loss as might 
happen, etc. The owner may sue in his own name, although it may be 
written on the face of the policy, ‘‘ Loss, if any, payable to A. B. as mortgagee.” 

. The direction on the policy to pay to the mortgagee is not an assignment of 
the policy. Its legal effect is that of a direction in advance, as to the mode of 
payment, which, when made, is performance in the manner agreed to by 
the insured. 

3. Under such a direction, if assented to by the insurer, the person in whose favor 
the appointment is made acquires equitable rights which the insurer is bound 
to regard, but the contract with the insured is not thereby merged or extin- 
guished. 

. Inan action on such a policy in the name of the insured, if the insurer has 
paid the insurance money to the mortgagee, he may plead such payment as 
performance, and the rights of the mortgagee can be protected, and the insurer 
obtain indemnity against a subsequent suit by the mortgagee by the payment 
of the money into court. 


Kineman, for Defendants. 
J. B. Vrepensuraeu, Contra. 


Derur, J. 
This action was brought on a policy of insurance against loss by 
fire, issued by the defendants to the plaintiff on premises in Jersey 








* Argued at June term, 1875. 
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City. The policy is under seal, and is dated on the twenty-seventh of 
April, 1870. The loss occurred in September of the same year. 

The ground of demurrer is that the action was improperly brought 
in the plaintiff’s name. To sustain the demurrer the defendants rely 
on an averment in the declaration that on the thirtieth day of May, 
1870, by a certain memorandum written on the face of said policy of 
insurance, and subscribed by the said defendants, it was agreed as 
follows, to wit: Loss if any payable to Garret G. Vreeland, as mort- 
gagee. On this averment the contention is that the action is main- 
tainable only in the name of Vreeland. 

In Hillyard vs. The Mutual Benefit Ins. Co., 6 Vroom, 415, this 
court held that where a person takes a policy on his life payable at 
his death to a third person, if it be in the form of a simple contract 
action may be brought on it by the party having the beneficial interest. 
This case was affirmed on error. 8 Vroom, 444. Indeed, it may be 
stated as a general rule that on a life policy, where the money to be- 
come due under it is payable to certain persons named as beneficiaries, 
the policy and money payable thereon belong, the moment it is 
issued, to the persons designated, and they are the proper parties to 
receipt for the money and sue on the policy. The legal representa- 
tives of the insured have no claim upon the money, and cannot main- 
tuin an action therefor if it be expressed to be for the benefit of some 
one else. Bliss on Life Ins, § 317. 

This rule is founded on the fact that a life policy is a wager policy. 
It is a mere contract to pay the stipulated sum upon the death of a 
named individual, in consideration of the payment of the premiums 
reserved during his life. An interest in the life insured is not necessary 
to give validity to the contract. Trenton Mutual Life vs. Johnson, 4 
Zab., 576 ; Dalby vs. The India Ins. Co., 15 C. B., 365. The rights and 
obligations of the parties therefore are determined by the form of the’ 
contract. If by the terms of the policy the money is payable to a 
third person, such person has the sole and exclusive interest in the 
insurance. 

A contract of insurance against loss by fire is a different thing. It 
is a contract of indemnity which requires an insurable interest in the 
property to give it validity. The owner who obtains the insurance, 
pays the premium, and takes a policy in his own name, is the party 
insured, although in case of a loss, payment is to be made to a third 
person. Sanford vs. The Mechanics Ins. Co., 12 Cush., 541. If the 
person to whom the loss is made payable be a mortgagee the contract 
nevertheless is with the owner for the insurance of his property, and 
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not with the mortgagee for the insurance of his interest. Grosvenor 
vs. The Atlantic Ins. Co., 17 N. Y., 391 ; Bidwell vs. The N. W. Ins. 
Co., 19 N. Y., 179. 

To treat the policy of insurance under such circumstances as a 
contract exclusively with the mortgagee would lead to results in plain 
violation of the intention of the parties. On such a contract the 
measure of liability is the payment of the mortgagee money, and on 
payment thereof the insurer will be remitted back to the mortgagee’s 
lien on the mortgaged premises for indemnity. Insurance Company 
vs. Woodruff, 2 Dutch., 542. 

In the present case, in the body of the policy the defendants ex- 
pressly covenant, in consideration of the premium paid, to make good 
and satisfy unto the insured, his executors, administrators or assigns, 
all such damage or loss as might happen to the property insured 
within the period for which the policy was issued. This is the con- 
tract between the parties. The direction to pay the sum in which 
the insurance was effected to the mortgagee in case of a loss is col- 
lateral to the principal contract, and is not an assignment of the 
policy. The legal effect of such a clause in favor of a third person in 
« policy in terms between the insured and the owner, is that of a di- 
rection in advance as to the mode of payment, which when made is per- 
formance of the contract in the manuer assented to by the insured 
and discharges the obligation pro tanfo. This view of the nature of a 
clause of this kind in a policy is expressed by Shaw, C. J., in Fogg vs. 
Middlesex Ins. Co., 10 Cush., 346; by Bigelow, J., in Hale vs. 
Mechanics’ Ins. Co., 6 Gray, 172; by Dewey, J., in Loring vs. The 
Manufacturers’ Ins. Co., 8 Gray, 29; and by Ames, J., in Turner vs. 
Quincy Ins. Co., 109 Mass., 573. 

_ Under such a direction, if assented by the insurer, the person in 
whose favor the appointment is made acquires equitable rights which 
the insurer is bound to regard, but the contract with the insured is 
not thereby merged or extinguished. If the appointment be in favor 
of a mortgagee it will not operate pro tanto as an extinguishment of 
the mortgage debt. 

The mortgagee may be content with the security of the remaining 
property included in his mortgage, or with his remedy on the bond. 
The interest of the owner in the property, and in having the mort- 
gage debt satisfied, remains notwithstanding the direction in the 
policy to pay the insurance money to the mortgagee in case of a loss. 
The interest so remaining in the owner is an insurable interest, for 
the protection of which he may resort to his contract with the insurer. 
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It has accordingly been held that on a policy in which the insurer 
“caused C. and L. for the owners, payable to C. and L.,” to be insured, 
an action might be maintained in the name of the owners, with the 
consent of C. and L. ; (Farrow vs. The Commonwealth Ins. Co., 18 
Pick., 53 ;) and that the owner who insures his property by a policy 
payable to a mortgagee in case of loss, might maintain an action on 
the policy in his own name by the consent of the mortgagee, and that 
such consent may be shown at the trial, or even before judgment en- 
tered. Jackson vs. Farmers Ins. Co., 5 Gray, 52; Turner vs. Quincy 
Tus. Co., 109 Mass., 568. 

In my judgment a broader principle even may be adopted than 
was recognized in these cases, and the rule be affirmed on some legal 
principles, that an action may be maintained in the name of the party 
with whom the contract was made, with or without the consent of 
the person in whose favor the appointment is made, in all cases 
where an insurable interest remains in such party. In Davis vs. 
Boardman, 12 Mass., 80, the policy stated that the plaintiff D., or his 
agent, made insurance etc., it appearing that the insurance was made 
for the benefit of the plaintiff and another joint owner, and he was al- 
lowed to recover the whole loss in his own name for the benefit of 
himself and the other joint owner. 

In Ward vs. Wood, 13 Mass., 559, the declaration alleged that the 
policy was made to the plaintiff as well for C. S. as himself in certain 
proportions. It was objected that C. S. should have joined in the 
action, and was held by the court that it was in conformity with the 
contract that the plaintiff should maintain the action in his own name, 
and that the action was well brought without joining C. S. 

In Rider vs. Ocean Ins. Co., 20 Pick., 259, the policy ona vessel 
was issued to the plaintiff for whom it might concern, loss payable to 
a third person who was mortgagee. The property was the property of 
the plaintiff and two others. An action in the name of the plaintiff 
was held to be correctly brought, the court saying that the suit would 
have been properly commenced in his own name even if he had never 
been interested in the vessel ; but in such case he should have averred 
and proved for whose account the policy was made and in whom the 
interest at the time of the loss really was. In Ketcham vs. Protection 
Ins. Co., cited in digest of insurance cases from 1 Allen, N. Burns’ 
reports, 136, the insurer consented by an indorsement on the policy 
that the loss should be payable to W., and it was held that such in- 
dorsement did not preclude the assured from maintaining an action 
in his own name. 
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In a mutual company, on a policy, loss payable to, etc., the 
action must be brought in the name of the party to the policy who 
gives the premium note and thereby becomes a member of the com- 
pany. Nevins vs. Rockingham Ins. Co., 5 Foster, (N. H.,) 22; Tolson 
vs. Belknap Co. Ins. Co., 10 ib., 231. 

I am aware that there are data and cases to the contrary effect, but 
they will be found in the main to be cases where the insured had 
parted with his insurable interest, or made a regular assignment of 
the policy, which had been notified by the insurer under its charter, 
or by-laws, or the question has been as to the right of the person to 
whom the insurance money is appointed to be paid, to sue in his own 
name. 

Where the party with whom the contract of insurance is expressly 
made has still an insurable interest to be protected by the policy, and 
has not assigned it by a legal assignment, it is consistent with settled 
legal principles to give him a right of action on the policy in his own 
name. In such an action, if the insurance money be wholly unpaid 
the recovery will be for the entire interest in the policy, without re- 

-gard to the mortgagee. No injury will result from such a proceed- 
ure to any of the parties concerned. If the insurer has paid the money 
to the mortgagee he may plead the payment as performance. The 
breach assigned in the declaration that the defendant has not paid 
or made good the plaintiff’s loss, or any part thereof, either to the 
plaintiff or to the said Garret Vreeland, tenders such anissue. The 
rights of the mortgage can also be protected by payment of the 
money into court, and the insurer may obtain indemnity against any 
subsequent suit by the mortgagee by the action of the court into 
which the money is paid. If actions be pending at the same time by 
the owner and the mortgagee, the court, under its equitable powers 
can so control the litigation that no injustice will be done. 

The demurrer should be overruled. 





1876.) Little vs. Northwestern Mut. Life Ins. Co. 


INTEREST ON PREMIUM NOTE. 


Sup ertor Court, Indianapolis, Ind.—General Term.—Appeal from 
Special Term. 


LIZZIE H. LITTLE 
vs. 


THE NORTHWESTERN MUTUAL LIFE INSURANCE CO. 


Where the policy provided'that if default be made in the payment of any premium, 
as many tenths would be paid as there had been complete annual premiums ; 
also that where the policy should cease or become void for other reason than 
the non-payment of premium, all payments should be forfeited ; 


Held, that the premium notes, along with the cash payments, constituted a full 
payment of premium, and the failure to pay interest on such notes after a de- 
tault in the payment of premiums did not forfeit the right of the insured to pro- 
portional payment, notwithstanding a provision in the premium notes that the 
interest shall be paid annually or the policy be forfeited. 


Fincu & Finca, for Plaintiff: 


Witiiam Wattace and Baker, Horp & Henpricks, for Defendant. 


Buarr, J. 

This action is upon a policy of insurance on the life of Samuel J. 
Little, the husband of the plaintiff. The policy was issued on the 5th 
day of June, 1866. It recites the consideration for which it was is- 
sued as follows: “One hundred and forty-eight dollars and ten 
cents to them in hand paid by Lizzie H. Little, wife of Samuel J. Lit- 
tle, and of the annual premium note of one hundred and ten dollars, 
and the annual cash premium of one hundred and forty eight dollars, 
to be paid on or before noon, on or before the 5th day of June, in 
every year during the first ten years of the continuance of this 
policy.” * * *. 

The other parts of the policy having any bearing upon the question 
presented, are as follows : “ And the said company do hereby promise 
and agree to pay the said sum assured, at their office, to the said 
assured, or her executors, administrators or assigns, in ninety days 
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after due notice and proof of the death of said person whose life is 
hereby assured, (the balance of the year’s premium, and all notes giv- 
en for premiums, if any, being first deducted therefrom,) and in case 
of the death of said assured before the death of the said person whose 
life is assured,” etc. * * * * 

“And the said company further promise and agree, that if default 
shall be made in any premium, they will pay, as above agreed, as 
many tenth parts of the original sum insured as there shall have been 
complete annual premiums paid at the time of such default.” * * * 

“Tf the said premiums, or the interest upon any note given for pre- 
miums, shall not be paid on or before the days above mentioned for 
the payment thereof, at the office of the company, or to agents when 
they produce receipts signed by the president or secretary, then, in 
every such case, the company shall not be liable for the whole sum 
assured, and for such part only as is expressly stipulated above.” “In 
every case where this policy shall cease and determine, or become null 
and void for other reasons than the non-payment of premium, all pay- 
ments thereon shall be forfeited to this company.” 

The complaint alleges the payment of three full annual premiums, 
and after that the death of Samuel J. Little in 1873. 

The defendant answered, admitting the issuing of the policy as 
stated in the complaint, but sets up the giving of a note to the defend- 
ant by Samuel J. Little, for the sum of one hundred and ten dollars, 
for a part of the premium for which a credit was given ; the note be- 
ing as follows: “Forvalue received I promise to pay to the North- 
western Mutual Life [Insurance Company one hundred and ten 
dollars, ‘with interest at the rate of seven per cent. per annum, which 
interest shall be paid annually or the policy be forfeited ; this note, 
being given for a part of the premium on policy No. 16757, is to re- 
main a lien upon said policy until it becomes due by limitation, or by 
the death of the said Samuel J. Little of Nashville, when the note 
shall be deducted from said policy, unless sooner paid. The divi- 
dends on the policy are to be applied to the payment of the note.” 
The answer further alleges that three annual cash payments were 
made, including the first in 1866, and including payments in 1867 and 
1868, but says he paid no more, and did not thereafter pay the in- 
terest due upon the three premium notes, wherefore it is claimed the 
policy was forfeited. 

A second paragraph of answer is more specific, but the questions 
arising thereon are substantially the same. These answers being held 
good on demurrer, the plaintiff replied by some eight paragraphs, all 
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of which were held bad ; and refusing to reply further, judgment was 
given for the defendant, and the plaintiff appeals. 

The question presented is this : supposing the insured to have com- 
plied with all the conditions of the policy, to be by him performed 
for one or more years, and afterward there was a failure to pay any 
other premium, or the annual interest on the premium notes already 
executed, on the death of the insured, after such default, can there be 
a recovery on the policy for as many tenth parts as the annual pay- 
ments made prior to the default? In other words it is claimed that 
after payment of the cash premium has been made for one or more 
years, and notes executed for that part o: the premium for which a 
credit is given, if the insured fails to pay any farther premiums in or- 
der to keep the policy alive, he must come up annually thereafter, 
and pay the interest on his premium notes. 

It is a correct rule of law, that in ascertaining the true interpreta- 
tion of the contract of insurance we must look to all the terms of the 
policy, and of the papers constituting the contract, including the pre- 
mium notes. 

It will be seen that the policy contains a provision that the com- 
pany will pay “as many tenth parts of the original sum insured as 
there shall have been complete annual premiums paid at the time of 
such default.” There is nothing in the contract to qualify or limit 
this provision of the policy. 

What then is to be considered a “ complete annual premium?” It 
is quite evident that it was not intended that the principal of the pre- 
mium notes should be paid. It was only the annual interest that 
must be paid. 

When the policy was issued, on the Sth day of June, 1866, a cash 
premium was paid of one hundred and forty-eight dollars and ten 
cents, and a premium note for one hundred and ten dollars made 
bearing seven per cent. interest, to be paid annually. This was all 
that the company asked or contracted for, and for this it agreed to 
carry the risk for one year. At the end of that year, according to the 
terms of the contract, there was due the company in cash a like sum 
of one hundred and forty-eight dollars and ten cents, and the interest 
on the premium note for the past year, amounting to seven dollars 
and seventy cents ; and in addition, another note for one hundred and 
ten dollars, bearing a like interest of seven per cent. per annum, must 
be made. The answer shows that these payments were made, and 
note executed. This carried the risk to the fifth day of June, 1868, 
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On the fifth day of June, 1868, a like cash premium was to be paid, 
and the annual interest on the two outstanding notes paid, amount- 
ing to, fifteen dollars and forty cents. The answer shows these pay- 
ments were made and another note executed. 

This carried the risk to the fifth day of June, 1869. At that time 
there was due a like cash premium, and the annual interest on the 
three outstanding notes, amounting to twenty-three dollars and ten 
cents. Neither of these amounts were ever paid, nor was any addi- 
tional note given, and by reason of the annual interest on the pre- 
mium notes not having been paid, it is claimed that the policy be- 
came forfeited. We do not believe the contract should be so con- 
strued. It is expressly stipulated by one clause of the policy, as be- 
fore set out, that if the premiums, “ or the interest upou any note giv- 
en for premiums,” sball not be paid at the time specified, “ the com- 
pauy shall not be liable for the whole sum assured, and for such part 


’ 


only as is expressly stipulated above.” The stipulation referred to is 
the one that provides for the payment of “as many tenth parts of the 
original sum insured as there shall have been complete annual pre- 
miums paid.” 

It is again provided in the policy that if the policy shall cease and 
determine, “ for other reasons than non-payment of premium, all pay- 
ments thereon shall be forfeited to the company.” 

No forfeiture of the premium is therefore provided for where de- 
fault is made in payments. This is consistent with the other provi- 
sions, and indicates a liability ou account of the premiums paid, in 
proportion to the number of “complete annual premiums paid.” 
The premium notes contain a provision that the interest thereon 
“shall be paid annually or the policy be forfeited.” If this is to be 
construed as extending to the interest of each year, though default 
has been made in the payment of the regular cash premium then we 
must regard it as inconsistent with the provisions of the policy. In 
such case we should be governed by the terms of the policy rather 
than those of the note ; and this construction will be fatal to the 
claims of the defendant. But it is possible to give the clause in the 
note a construction more nearly, if not fully in harmony with the 
terms of the policy, and it is this: The interest, whenever due, con- 
stituted a part of annual cash payment, which, together with the one 
hundred and forty-eight dollars and ten cents, constituted a full an- 
nual premium, and a failure to pay the interest when due, worked a 
forfeiture of the policy as to any future risk, but did not affect the 
rights of the parties as they had already accrued on account of the 
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payments made. If the death of the assured had occurred at any time 
prior to the fifth day of June, 1869, the defendant would have been 
liable for the full amount of the policy. ‘ The company had been paid 
all it asked for carrying the risk during that period, and in our opin- 
ion had agreed that no forfeiture of the rights accrued should there- 
after take place. This was the right to receive one tenth of the 
amount of the policy for every complete annual premium paid. The 
defendant had already received for the risk, in cash, four hundred and 
sixty-seven dollars and forty cents, and held notes amounting to three 
hundred and thirty dollars, drawing seven per cent. interest, which 
amount, together with the interest, was a lien upon the policy, and to 
be deducted from the amount due on the policy whenever death 
occurred. As will be seen by the terms of the policy and the notes, 
the company asked for and obtained terms making the notes secure. 
We believe it is but reasonable that the defendant should be held to 
pay one tenth of the amount of the policy for every complete annual 
payment made, and that the payment of the amount of the cash pre- 
miums and the annual interest on the premium notes constitute a 
complete annual premium. We are supported in this view by the case 
of Ohde vs. The Northwestern Life Insurance Company, recently de- 
cided by the Supreme Court of Iowa. The case is reported in the 
2nd vol. of the Central Law Journal, 567, (and 4 Insurance Law Jour- 
nal, 702.) The case is one against the same company, upon a policy 
identical with the one in suit. 

See also the case of Dutcher and wife vs. Brooklyn Life Insurance 
Co., reported in same journal, p. 153, (4 Ins. Law Jour., 812,) in which 
opinions were given by Treat, J., and Dillon, J. The case of St. Louis 
Life Insurance Company vs. Grigsby, ib. p. 123, is also in point 
from Ky. Court of Appeals. (See 4 Ins. Law Jour., 52.) 

In the same connection we cite Grant vs. The Lexington Fire, Life, 
and Marine Ins. Co., 5 Ind., 23; The Indiana M. Fire Ins. Co. vs. 
Conner, 5 Ind., 170; New England Life Ins. Co. vs. Hosbrook’s 
Admx., 32 Ind., 447. The Commonwealth Ins. Co. ete. vs. Monninger, 
18 Ind., 352. 

It follows from the foregoing, that the judgment at special term 
must be reversed, and the cause remanded for further action in ac- 
cordance with this opinion. 





CHANGE OF TITLE IN MORTGAGED PROPERTY. 


Superior Court of Cincinnati.—Oct. Term, 1875.—Petition in Error. 


OTIS B. LITTLE 
vs. 
THE EUREKA INS. OO. 


Statement.—Thea ction was by Little, to recover on a policy of insur- 
ance made in the name of Little, Carson & Bro., for a loss by fire— 
“loss, if any, payable to the Charter Oak Life Insurance Company, of 
Hartford,” to whose rights the plaintiff claimed to be subrogated. 

The plaintiff was a member of the firm of Little, Carson & Bro., 
and subsequently withdrew from the firm, having sold his partnership 


property to the Carsons, and received from them a mortgage on real 
estate of the firm. A previous mortgage having been made in 1868, 
by Little, Carson & Bro., in favor of the Charter Oak Life Insurance 
Company, by a clause in this mortgage the property was to be kept in- 
sured in the sum of $7,500, for the benefit of the mortgagee. 

In May, 1869, the defendant, in consideration of a premium paid by 
Robert and William Carson, then doing business under the name of 
Wm. Carson & Bro., and who assumed the indebtedness of Little, 
Carson & Bro., issued the policy sued on, and it was delivered to Wm. 
Carson. By a clerical mistake the former firm name of Little, Carson 
& Bro. was written in the body of the policy, it being the real intent 
of the contract to insure Wm. Carson & Bro. 

In a former action brought by the plaintiff against the Carsons and 
the Charter Oak Insurance Company, the prior mortgage of this com- 
pany was satisfied under a final decree, and the plaintiff therefore 
claimed to be entitled to sue upon the policy in his cwn name as the 
real party in interest. 

The answer presents five defenses, the first and last containing a 
specific and general denial of all the actionable facts set forth. 

The others are special, and founded on certain clauses in the policy. 

In the second, it is stated that by one of the clauses of the policy, 
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it is declared that any transfer or change of title to the'property, or the 
entry or foreclosure of a mortgage, without consent indorsed on the 
policy, or the levy of an execution without notice ten days after the 
levy, shall void the policy. 

It is further alleged that on the 4th of September, 1869, before the 
fire occurred, the insured transferred and assigned the insured prop- 
erty to Carter Gazlay in trust for the benefit of creditors ; that Gazlay 
having declined the trust, Sylvester Hand and Samuel Froom were 
appointed and qualified, and that they held possession until Septem- 
ber following, when, under proceedings in bankruptcy against the 
Carsons, the property was taken possession of by the United States 
marshal ; that the Carsons were declared bankrupts, and the property 
delivered by the marshal to the assignees, and that these assignments 
were not indorsed upon the policy or assented to by the defendant. 

The policy contains the following condition: “No insurance, 
whether original or continued, shall be considered as binding until 
the actual payment of the premium ;” and it is alleged that after the 
delivery of the policy the assure refused to pay the premium, and 
that therefore notice was given terminating the policy. 

There was an amended answer contesting the claim made to have 
the policy reformed, and a reply putting in issue the new answer. 


Judge Titpen announced the opinion of the court : 

Where a mortgagor procures a policy of insurance covering his in- 
terest, and containing a clause appointing the damages in case of loss 
to be paid to the mortgagee, and an action is subsequently brought 
against the mortgagor and a subsequent mortgagee and others, to sub- 
ject the mortgaged property, and the prior mortgagee obtained satis- 
faction out of the proceeds of the sale, a clause in the final judgment 
declaring the subsequent mortgagee to be subrogated to the rights of 
the former one under the policy, is conclusive as against the insurer 
of the title of such subsequent mortgagee to sue upon the policy, and 
enforce all the rights of the prior mortgagee. 

2. Such appointment does not effect any change in the terms of the 
policy. It does not become an insurance of the interest of the mort- 
gagee, but continues to be an insurance of the interest of the mort- 
gagor only. It is still a contract between the mortgagor and tie in- 
surer, and all the provisions of the policy continue in force. 

3. The delivery in such a case of the policy to the appointee, and 
the subsequent acceptance by the insurer of the promissory note of 
the insured for the premium, payable in bank at a future day to the 
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order of the insurer, is a payment of the premium, and a performance 
of a condition in the policy providing that the policy shall not become 
binding until the payment of such premium, if such be, as in this 
case, the intention of the parties. 

4. A clause in a policy reserving to the insurer the power to termi- 
nate the insurance on giving notice and tendering a pro rata proportion 
of the premium for the unexpired term, is a provision in the nature of 
a forfeiture, and its conditions must be strictly observed. 

5. The right of a mortgagor of chattels or of real estate to redeem 
against the mortgagee, is a title to such property, and any subsequent 
change occurring before the loss which' terminates the right to re- 
deem, and takes away the possession and control, of the mortgagor, is 
a change of title within a condition in a policy of insurance providing 
for a forfeiture of the policy in the event of any transfer or change of 
title. 

6. An assignment by an insolvent debtor in trust for the payment 
of his debts, executed in conformity to the statutes of this State, to the 
assignee, or a substitute appointed for him by the Probate Court ac- 
cepting the trust, is a transfer of the title of the assignor, operating 
as a forfeiture of a policy of insurance containing the provision above 
referred to. 

7. At the time of the assignment judicial proceedings were pending 
against the assignors and others for the foreclosure of mortgages cov- 
ering all the property included in the assignment, notwithstanding 
which the assignment took effect and became operative as an aliena- 
tion of the title of the assignors, so as to terminate the policy. 

8. Where, on error, it appears from the record that the law was 
correctly stated to the jury on a proposition co-extensive with the case, 
and decisive of it, the judgment will not be reversed, although the 
court may be unable to concur in other points of the charge, such 
error not being prejudicial to the party complaining of it. 

Judgment affirmed. 





MISCELLANEOUS. 


The following summary of cases, chiefly in the lower courts, is from 
various sources, not official. 


Mariz.—Jnsurable interest in cargo partly loaded. 

On the 2d of February, 1871, the plaintiff, a merchant in London, 
carrying on business under the name of J. Anderson and Co., en- 
tered into a contract with Borrodaile and Co., of Calcutta and Lon- 
don, for the purchase of a cargo of Rangoon rice. The contract 
note was for “the cargo of new crop Rangoon rice, per Sunbeam, 710 
tons, at 9s. 14d. per ewt., cost and freight, expected to be March ship- 


ment, the contract to be void should vessel not arrive at Rangoon be- 
fore the 30th of April, 1871, payment by seller’s draught on pur- 
chasers at six months’ sight, with documents attached.” On the 3d 
of February, 1871, the plaintiff effected an insurance with the defend- 
ant, an underwriter at Lloyd’s, “at and from Rangoon to any port in 
the United Kingdom, by the Sunbeam, warranted to sail from Ran- 
goon on or before the Ist of April, on rice as entered may appear 
the amount of invoice, and 15s. per cent. to be deemed the value 
average payable on every 500 bags. 

From some unexplained cause the vessel sunk while loading, when 
only a part of the cargo was on board. A few days after the captain 
signed bills of lading in respect of the rice which had been shipped on 
board at the time of the loss. lorrodaile & Co. afterward drew 
bills for the amount, which the plaintiff accepted and paid after no- 
tice of the loss. Plaintiff then sued on the policy, and his claim 
was disputed. 

Held, by Bramwell, Pollock, and Amphlett, BB., and Lush & 
Blackburn, JJ., that the plaintiff had no insurable interest in the 
rice, because the loading of the cargo was never completed, and 
therefore he never was under any obligation to pay for it. He had 
been in no default, and there was no reason why he should be bound 
to pay for an incomplete cargo, or why the loss should fall upon 
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him. It was urged that he could be liable for so much as was shipped ; 
but this was not so. It was urged that unless the plaintiff was able 
to insure before the cargo was complete, two policies would be ne- 
cessary to cover the cargo, but it was often necessary to have two 
policies of insurance to cover cargoes in course of transit. It was 
urged that as the plaintiff was to insure, this implied that he had 
an insurable interest, but this assumed that he was to insure before 
the cargo was completed, which was begging the question. There 
was no interest in the plaintiff in the rice at the time of the loss, 
and after the loss he had no right to take the cargo in order to fix 
the underwriters, though he might before the loss have elected to 
take a short cargo. 

Mr. Justice Quain dissented. It was intended, he said, that the 
plaintiff was to insure, for though freight was included in the price, 
insurance was not, and as he was to insure, it was understood that 
he had an insurable risk, and intended that the rice should be at his 
risk as it was put on board, for it was never intended that during the 
loading it should be uncovered, nor that there should be two policies 
to cover the shipment. 


Anderson vs. Morice. 
Ct. of Error, Ex. Ch., Eng. 


Fire.— Plaintiff must abide by his choice of remedy. 

Plaintiff brought suit in the United States Circuit Court at Balti- 
more, to recover on a policy “on his stock of fancy goods, toys and 
other articles in his line of business,” and prohibiting the keeping 
without consent, among other things, fire-crackers and fire-works. 
Consent was indorsed to keep fire-crackers. 

The fire originated among a stock of fire-works. It was held that 
the policy was avoided by the violation, and plaintiff was not allowed 
to show that fire-works were in his line of business and their presence 
known to the agent. This decision was affirmed by the United 
States Supreme Court. The courts of New York had disapproved of 
the exclusion of such evidence, and upon a policy covering the same 
stock, in the same words, had held the company liable. 

This action was brought to reform the policy on the ground that it 
was intended to cover fire-works. Held, that the plaintiff having 
elected to treat his policy as sufficiently broad to cover his real cause of 
action in Baltimore, he must abide by his election. 

Steinbach vs. Relief Fire Ins. Co. 
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Marine. —Mized term and voyage policy. 

Insurance was effected on a voyage from Spain to Newcastle, “and 
for fifteen days whilst there.” The vessel had discharged her cargo at 
Newcastle and was proceeding to another place in the same port to 
complete a fresh one for another voyage when the loss occurred. 
Held, that there was deviation and the insurers were not liable. 

Gambles vs. Ocean Marine Ins. Co. 


Court of Appeals, Eng. 
Nore. —The ground of this decision is not clear. If the risk com- 
templated was completed by the arrangements for a new voyage there 
could have been no deviation. This seems to have been the real 
question, and was decided if at all only by implication.—Ep. Ins. L. J. ] 


Marine. —Subject matter in reinsurance. 

A reinsurance policy described the subject matter of insurance 
simply as “£5,000 on cotton.” Held, that the insured had a direct 
interest in the safe arrival of the cotton, not a mere collateral interest 
in something else after its arrival, and therefore the subject matter 
was sufficiently described. It was not necessary to describe the na- 
ture the interest. 

Mackenzie vs. Whitworth. 

Court of Appeals, Eng. 


Lire. —Misrepresentation— Knowledge of agent.—Answers in the appli- 
cation. 

Where a general agent of an insurance corporation (that is, an 
agent having power to, and who does in fact consummate the contract 
of insurance, takes the application, receives the premium, and receipts 
for it, and delivers the policy to the insured,) knows the real state of 
facts about which the assured makes representations in his applica- 
tion, and leads the latter to believe that notwithstanding such facts 
the answers made will be taken as true, such knowledge and conduct 
on the part of such agent will estop the company from setting up 
such facts as to establish the untruth of such representations. If the 
agent has acted fraudulently, the principal shouid look to him for 
damages, and not be permitted to visit the consequence of his con- 
duct upon his victim. 

Where an insurance company puts written or printed questions to 
an applicant for insurance, and he answers the same and signs his 
name thereto, and the truth of such answers is made by the policy 
the basis of the contract, such answers are made material by the 





